





Wisconsin Law Review 


Vol. IV April, 1928 Number 7 














MONOPOLY AND RESTRAINT OF TRADE UNDER 
THE SHERMAN ACT 


INTRODUCTION 


One of the many misconceptions entertained by the average lay- 
man of today is that combinations in the form of business or 
trading and corporate “trusts” are solely a product of modern enter- 
prise and progress. The Sherman Anti-Trust Act, the Clayton Act, 
and the numerous other state and federal anti-trust acts are nearly 
always associated with the Standard Oil Company, the United States 
Steel Corporation, and other gigantic business or trading enterprises. 
The average person is very apt to imagine that the evils resulting 
from combinations, colossal “trusts,” and monopolies are wholly the 
outgrowth of modern selfishness, greed, ingenuity and the invention 
of the numerous labor saving devices now used in all of our present 
industries.* 

How true is the old adage that “there is nothing new under the 
sun.” And, although it is but recently that the combinations have 
attained their present proportions, the idea under which such com- 
bines came into being is not new. It is as old as civilization itself. 
It antedates even Greece and Rome. Solomon, the great ruler of 
Israel, said.” 

He that withholdeth corn, the people shall curse him; but blessing 
shall be upon the head of him that selleth it. 


Even at this early day the penurious Hebrew was quite as familiar 
with the modern devices for increasing the price of the necessities of 
life as is the present generation. And, even as we moderns look 
with disfavor upon all schemes of this character, so did the ancients, 





1Canadian Law Times, vol. 8, p. 229, 300 (1888) A. H. Marsh. 
2*Proverbs, 11:26. See also Job, 29:11-17; Amos 8:14-10. 
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the populace and King alike, frown upon the execution of such op- 
pressive plans. 

These combinations for maintaining or increasing prices, of which 
we find traces in the early Hebrew civilization, also made their ap- 
pearance in other ancient communities. Of the manner of conduct- 
ing business and the financial methods employed in Assyria and 
early Egypt, we know little more than is inferable from the desires 
and inclinations of corrupt human nature. But the financiers and 
business men of ancient Greece and Rome excelled in this form of 
industrial progress. And, one of the difficult problems which con- 
fronted the rulers of that age was that of regulating or suppressing 
combinations for the control of production and prices. 

The following edict of the Emperor Zeno, issued to the Prae- 
torian Prefect of Constantinople A. D. 483 (code IV 59) will illus- 
trate the summary manner in which this type of financier was treated 
in Rome.® 


We command that no one may presume to exercise a monopoly of 
any kind of clothing, or of fish, or of any other thing serving for food, 
or for any other use, whatever its nature may be, either of his own author- 
ity, or under a rescript of an emperor already procured, or that may here- 
after be procured, or under an imperial decree, or under a rescript signed 
by our own majesty: nor may any persons combine or agree in unlawful 
meetings, that different kinds of merchandise may not be sold at a less 
price than they may have agreed upon among themselves. Workmen and 
contractors for buildings, and all who practice other professions, and con- 
tractors for baths are entirely prohibited from agreeing together that no 
one may complete a work contracted for by another, or that a person may 
prevent one who has contracted for a work from finishing it; full liberty 
is given to any one to finish a work begun and abandoned by another, with- 
out apprehension of loss, and to denounce all acts of this kind without fear 
and without costs. And if any one shall presume to practice a monopoly, 
let his property be forfeited, and himself condemned to eternal exile. And 
in regard to the principles of other professions, if they shall venture in 
the future to fix a price upon their merchandise, and to bind themselves by 
agreements not to sell at a lower price, let them be condemned to pay 40 
pounds of gold. Your court shall be condemned to pay 50 pounds of gold 
if it shall happen through avarice, negligence or any other misconduct, the 
provisions of this salutary constitution for the prohibition of monopolies 
and agreements among the different bodies of merchants, shall not be 
carried into effect. 





*Canadian Law Times, vol. 8, p. 299, 300 (1888) A. H. Marsh. 
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The effectiveness of such drastic legislation need not be discussed 
here. It is sufficient to note that, even in that mediaeval period, 
vigorous steps were taken to combat the prevalence of evils result- 
ing from monopolies and agreements to fix prices and production. 

This form of activity also became the subject of legislation in early 
England. During the reign of Edward VI we find statutory enact- 
ments directed toward the suppression and prohibition of such ob- 
noxious practices. The Statute of 5 and 6 Edward VI is of this 
character. At a later period the rigor of this early legislation against 
monopolies was somewhat relaxed and the Statute of 5 and 5 
Edward VI was repealed during the reign of George III by 28 
Geo. III Chap. 53, section 2. 

The foregoing, rather scanty, review of early legislation against 
monopolies, combinations and price-fixing indicates that these prac- 
tices are not a recent development. Human nature of this era is 
much the same as was human nature of years ago. The same cupid- 
ity which is responsible for the many grievous oppressions of today 
was equally fruitful of abuse in other ages. The inclination of 
human nature under which men in all centuries have sought to gain 
some pecuniary advantage over their fellowmen, by taking advantage 
of the necessities of their fellows, furnishes the motive for resort to 
devices of this character. Though the motives sought in schemes of 
this type are as ancient as mankind, and are not, as many fallaciously 
imagine, original with modern capitalists, the present day financier 
has outstripped his predecessors in devising new means for the ac- 
complishment of his purpose. The phenomenal success of the 
financiers and capitalists of modern times can be traced directly to 
the industrial conditions which are peculiar to this era. It is hardly 
conceivable that that which has been accomplished today would have 
been even remotely possible in any earlier period.* 

Thus, because of the antiquity of the monopolies, “trusts,” and 
legislation prohibiting the fixing of production and prices, one may 
very profitably devote some attention to a study of the regulation of 
monopolies and “trusts,” at common law. A short discussion of the 
historical development of the common law on this subject will bring 
about a better understanding of our present day monopolies and 
“trusts,” and the legislation regulating and controlling the same. 





‘Charles Fisk Beach, Sr., Monopolies and Industrial Trusts (1898) pp. 1-12. 
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Part ONE 


HistoricAL DEVELOPMENT OF THE CoMMON Law DoctrINEs RELATIVE TO 
MONOPOLIES AND RESTRAINT OF TRADE 


CuHapterR I—Monopo.ties at ComMon Law 


In the very early feudal days monopoly, in its broad sense, was 
everywhere the rule. One of the incidents of the feudal relationship 
was that the tenant should go only to the lord of the manor for the 
performance of certain services. The practice known as forestall- 
ing,” regrating,® and engrossing’ was very common. 

In regard to the importance of trade and commerce and legisla- 
tion aiming at the freedom of trade at common law, it was said :* 


Trade and commerce have ever been deemed by legislators, objects of 
the highest importance, those branches thereof especially, which concern 
articles necessary for the sustenance of man. Attempts to interrupt or 
impede commerce of this kind, have in all ages and in all nations, by 
common consent, been resisted and guarded against. 

As early as 1350 legislation was directed against such practices. 
An Act of that year provided that all forestallers of wines, and other 
victuals, wares and other merchandises, should be liable to for- 
feiture, and in default of payment to two years imprisonment (25 
Edw. 3, St. 4, c. 3). This legislation was strengthened in the year 
1363 by an Act entitled: “Merchants shall not engross merchan- 
dise to enhance the prices of them, nor use but one sort of mer- 





**Forestalling the market. The act of buying or contracting for any merchandise 
of provision on its way to the market with the intention of selling it again at a 
higher price; of the dissuading persons from bringing their goods or provisions 
there; or persuading them to enhance the price when there. 4 Blackstone’s Com- 
mentaries, 158. This was formerly an indictable offense but is now abolished by 
St. 7 and 8 Vict., Chap. 24. 4 Step. Comm. 291, note.” 

Black, Law Dictionary, 507. 

**Regrating. In ota English law, the offense of buying or getting into one’s 
hands at a fair or market any provisions, corn, or other dead victual, with the in- 
tention of selling the same again in the same fair or market, or in some other 
within four miles thereof at a higher price. The offender was termed a regrator. 
3 Inst. 195.” 

Black, Law Dictionary, 1014. 

™Engrossing. In English law. The getting into one’s possession, or buying up, 
large quantities of corn or other dead victuals, with intent to sell them again. 
The total engrossing of any other commodity, with intent to sell the same at an 
unreasonable price.” 4 Blackstone’s Commentaries 158, 159. This was a misde- 
meanor, punishable by fine and imprisonment. Steph. Crim. Law, 95. Now re- 
pealed by 7 and 8 Vict. Chap. 24. 

Black, Law Dictionary, 420. 

‘Illingworth, An Inquiry into the Laws, Ancient and Modern, respecting Fore- 
stalling, Regrating, and Ingrossing. (London, 1800), I. 
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chandise.” (37 Edw. 3, st. 1, c. 5. See also 38 Geo. 3, st. 1, c. 2, 
which repeals part of it.) 

In the year A. D. 1552, the Statute of 5 and 6 Edward VI (ch. 
14, par. 3) was enacted to prohibit such practices. This statute 
was entitled “An Act against Regrators, Forestallers, and En- 
grossers.” 

Stephens,° in touching upon this subject, says: 

Forestalling, engrossing, and regrating was the offense of buying up 
large quantities of any article of commerce for the purpose of raising the 


price. 

The forestaller intercepted goods on their way to market and bought 
them up so as to be able to command what price he chose when he got to 
the market. The engrosser or regrater—for the two words had much the 
same meaning—was a person, who, having bought goods wholesale, sold 


them again wholesale. 


The Statute of 5 and 6 Edw. 6, c. 14 contains an elaborate defini- 
tion of the offense. The chief points of such offense are the buying 
of goods on their way to market, contracting to buy goods before 
they come to market, “making any motion by word, letter, message, 
or otherwise, to any person or persons for the enhancing of the 
price or selling at a higher price of any goods, dissuading people 
irom bringing their goods to market, buying up dead victuals of any 
kind in one market in order to sell them at a higher price at a later 
market at the same place or at any other market within four miles. 
These offenses were punishable by two month’s imprisonment and 
forfeiture, on the first conviction; half year’s imprisonment and for- 
feiture of double the value of the goods upon second conviction; 
pillary, forfeiture of all the offender’s goods and cattle, and im- 
prisonment at the king’s pleasure upon third conviction.” 

An example of other laws relating to particular trades is the 
Statute of 15 Chas. 2, c. 8 (A. D. 1663), which forbade butchers to 
sell fat cattle. This act was undoubtedly passed to prevent butchers 
from using their trade as a pretext for speculating in cattle. This 
statute was founded upon an earlier act, 3 and 4 Edw. 6, c. 19. But 
these statutes were all either ineffectual or mischievous. 

And, in the late years of the reign of Edward VI the practice 
grew up whereby the sovereign, in order to raise revenue or requite 
services, granted to individuals the exclusive right to the use or 








*Stephens, Hist. of Crim. Law of Eng. 199. 
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manufacture of things which were before of common right. This 
was the beginning of the monopoly in the old technical sense of the 
term. 

Coke in his /nstitutes, Vol. 3, page 181, defines a monopoly as 
“an institution, or allowance by the king, by his grant, commission, 
or otherwise, to any person or persons, bodies politique or corporate, 
of, or for, the sole buying, selling, making, working, or using, of 
anything, whereby any person, or persons, bodies politique or cor- 
porate, are sought to be restrained of any freedom or liberty that 
they had before, or hindered in their lawful trade.” 

Despite the early legislation directed against governmental grants 
of monopolies to individuals and political or corporate bodies, this 
pernicious custom began to increase rather than decline. So preva- 
lent became this oppressive practice of granting special rights and 
privileges in the production and sale of the necessities of life that 
it has been said the effects of such abuse were felt throughout the 
kingdom. This now established custom reached its peak during the 
reign of Queen Elizabeth; “Good Queen Bess,” as she was af- 
fectionately known. Lord Macauley,’® in describing the hardships 
suffered through the operation of such monopolies during these me- 
diaeval days, says: 

There was scarcely a family in the realm that did not feel itself 
aggrieved by the oppression and extortion which the abuse naturally caused. 


Iron, oil, vinegar, coal, lard, starch, yarn, leather, glass, could be bought 
only at exorbitant prices. 


Queen Elizabeth granted monopolies of this character with great 
frequency. She bestowed favors of this kind to her courtiers with 
a lavish hand. So many persons had distinguished themselves in 
civil and military life during her reign that the queen, who was not 
able to grant them any suitable rewards from her limited revenue, 
made excellent use of this expedient which had been employed by 
her predecessors, but which had never been carried to such lengths 
as during her administration. She granted to her favorites, serv- 
ants and courtiers, patents for monopolies, and these patents they 
sold to others. The holders of the patents were thus enabled to 
raise the price of commodities to whatever figure they pleased. The 
number and importance of these commodities which were assigned 





*Maccaulay’s History of England, Vol _ I, p. 58. 
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in this manner to patentees is astonishing. There was scarcely 
any article that was not appropriated to monopolists. Almost every 
species of foreign commerce was confined to exclusive companies 
who bought and sold at whatever price they saw fit to exact. And, 
of course, the profits earned by these monopolists were enormous 
due to the exorbitant prices they demanded.” 

And, by the beginning of the seventeenth century these abuses 
had become so widespread and so gross that the court was able to 
hold, when the legality of such patents was questioned, in the famous 
case of Dorcy v. Allein, that the grant by the crown of the exclusive 
right to make playing cards within the realm was contrary to public 
policy and void. The court set forth, in this case, the evils of 


monopolies as follows: 


The price of the same commodity will be raised, for he who has the 
sole selling of any commodity, may and will make the price as he pleases. 
* * * The second incident to a monopoly is, that after the monopoly 
granted the commodity is not so good and merchantable as it was before: 
for the patentee, having the sole trade, regards only his private benefit, and 
not the commonwealth. Third, it tends to the impoverishment of divers 
artificers and others, who before, by the labor of their hands in their art 
or trade, had maintained themselves and their families, who now will be 
constrained to live in idleness and beggary.” 


The position which the court took in this case was later confirmed 
by statute. A score of years later, 1623, the common law, thus 
established, was strengthened by the Statute of Monopolies** which 
provided in substance that, with a few exceptions, all monopolies 
were “altogether contrary to the laws of this realm, and so are 
and shall be utterly void and of none effect, and in nowise to be put 
in use or execution.” 

Later, a statute of the reign of George III*® declared that a com- 
bination of five or more persons for the purchase and sale of coals 
shall be unlawful and punishable by indictment. All such com- 
binations were offenses at common law. 

But, these statutes were, as one might expect, ineffectual or 
mischievous. This fact was recognized first by the gradual cessation 





uHume, History of England (Harper’s ed.), 335-336. 
12141 Coke 84; s.c. Noy. 173. 

1311 Coke, 84, 86, s.c. Noy 173. 

420 James 1, chap. 2. 

#28 Geo. III, chap. 53, sec 2. 
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of legislation of this character and the gradual relaxation of the rigor 
of the enactments against monopolies in restraint of trade and, later, 
by the repeal of all such statutes. 

In 1772, the Statute of 12 Geo. III, chap. 71, designed to repeal 
the Act of 5th and 6th of Edward VI, and others, was passed. This 
statute was enacted, according to Lord Kenyon, “in an evil hour.” 
It was the first real step toward a repeal of the old laws. The act 
recites that it has been found by experience that the restraints “laid 
by several statutes upon dealing in corn, meal, flour, cattle, and 
sundry other sort of victuals, by preventing a free trade in the said 
commodities, have a tendency to discourage the growth and to en- 
hance the price of the same; which statutes, if put in execution, 
would bring great distress upon many parts of this kingdom.” The 
effect of this enactment was to leave the common law against fore- 
stalling and regrating, and all statutes upon the subject older than 
Edward VI in full force. Prosecutions for forestalling and regrat- 
ing lasted until the nineteenth century. The courts continued to hold 
that the creation of a monopoly was an offense at common law. it 
was held that in order to create a monopoly it was not necessary 
to get the whole of any product, or even any large part of it. It 
was sufficient that there was engrossing to such an extent that 
the prices could be arbitrarily raised. 

The rule adopted at the opening of the nineteenth century is 
well stated by Lord Kenyon, in the case of Rex v. Waddington, 
decided in the year 1800, in which he says :*® 


Again it is urged that the quantity purchased cannot constitute the 
offense of engrossing, unless it bear such a proportion to the consumption 
of the whole kingdom as will affect the general price. This objection is 
new to me, but if the opinion of Lord Mansfield, Mr. Justice Dennison, and 
Mr. Justice Foster, are deserving of attention, there is as little in that 
objection as in the rest. I well remember an information moved for 
before them against certain persons for conspiring to monopolize or raise 
the price of all the salt at Droitwich. They had no doubt of its constitut- 
ing an offense, although it was not pretended that these people had en- 
deavored to engross all or any considerable part of the salt of the kingdom. 
Nor was it questioned but that the monopolizing of salt was an offense at 


common law. 





Rex v. Waddington, 1 East. 143, 156, 157. 
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Later, however, in the year A. D. 1844, Parliament passed the 
Statute of 7 and 8 Vict. c. 24, entitled: “An act to abolish the of- 
fenses of forestalling, regrating, and engrossing, and for repealing 
certain statutes passed in restraint of trade.” This act ended the 
common law offenses of “badgering, engrossing, forestalling, and 
regrating,” which it says, “shall be utterly taken away and abolished.” 

And, at a later period, as modern machinery and tools came into 
general use, and, due to the influence of steam navigation and rail- 
way transportation the decisions of the courts became more tolerant 
of combinations of capital in business operations. Corporations and 
large business enterprises received the full sanction of judicial ap- 
proval. The courts were, it is true, very reluctant to mold their 
decisions in conformity with the statutory and common law changes 
but the old rules were in time changed to conform to modern indus- 
trial conditions. Business methods which had been condemned at an 
earlier day were now recognized as legitimate and proper methods. 

The turning point in the attitude of the English courts is the 
decision rendered in the leading case of The Mogul Steamship Com- 
pany v. McGregor." The case sustains as legal certain acts creat- 
ing monopolies that had previously been held illegal and void. 

The facts in this case were briefly these: The defendants who 
were firms of shipowners trading between China and Europe, with 
the idea of obtaining for themselves a monopoly of the tea trade 
going to Europe, and thereby keeping up the rate of freight, formed 
themselves into an association. They offered to such merchants and 
shippers in China as shipped their tea exclusively in vessels belonging 
to members of the association, a rebate of 5 per cent on all freights 
paid by them. The plaintiffs, who were rival shipowners, trading be- 
tween China and Europe, were excluded by the defendants from the 
benefits of the association, and, in consequence of such exclusion, suf- 
fered damage. The Court of Appeal held, affirming the decision of 
the lower court, that the association was formed by the defend- 
ants with the view of keeping the trade in their own hands, and not 
with the purpose of injuring the plaintiffs, or with any personal 
malice or ill will togard them, and that such association was not un- 
lawful, and that no action for conspiracy was maintainable. 

The decision of the English court in the foregoing case, which 
is recognized as a turning point in the decision of the courts, shows 

Mogul Steamship Company y. McGregor, L. R. 23 Q. B. Div. 598. 
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an inclination to be more tolerant of “trusts” and monopolies than 
the earlier decisions. The influence of modern economic and indus- 
trial conditions undobutedly played an important part in bringing 
about this change of the English courts. Combinations and monopo- 
lies for increasing or maintaining prices which had been frowned 
upon by the courts for centuries were now sustained as legal. Thus, 
the attitude of the courts of England relaxed somewhat the early 
rigid common law rule against monopolies. 

However, even in England where the repealing Statute of 12 Geo. 
III was operative, the courts still continued to punish engrossing, 
forestalling, and regrating under the common law until the passage 
of 7 and 8 Vict. c. 24 (1844), whereby prosecutions under the com- 
mon law were expressly prohibited, but as recently as 1913, the 
Court, in the Adelaide Steamship Company, Ld., case ([{1913] A. 
C. 781) observed that even the Victorian Statute did not apply 
to the colonies. It appears, therefore, that the offenses of engross- 
ing, forestalling, and regrating constitute offenses under the com- 
mon law at the present time. 

In America, however, the rule against the old technical monopo- 
lies, as laid down in Darcy v. Allein, supra, has been adopted as 
part of the common law of this country and such monopolies have 
never existed in the United States.** It is, therefore, in its broad 
modern sense, and not in its restricted sense, that the term is used in 
the Sherman Anti-Trust Act. 


CuHapter II—ReEstRAINT OF TRADE AT ComMON LAW 
(a) Contracts in restraint of trade 


The common law doctrine against contracts in restraint of trade, 
—using that phrase in its generally accepted common law meaning, 
—was of much earlier origin than the principle against monopolies. 
The earliest reported case in England, known as the Dyer’s case’® 
was decided in the reign of Henry V. The salient facts in this early 
case appear to have been that a dyer in connection with the sale of 
his business bound himself by contract not to work at his trade 
in the same town as the plaintiff for a period of six months. Even 
at this early day the sentiment against all contracts in restraint was 





%U. S. v. Standard Oil Co., 221 U. S. 1 (1911). 
*Dyer’s Case, Y. B. 2 H. v. Fol. 5, p. 26 (1415). 
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so strong that Judge Hull, in refusing to enforce the contract, de- 
clared that if the plaintiff were present he would send him to prison 
until he had paid a fine to the king. 

One author’® defines contracts in restraint as follows: 





Contracts in restraint of trade have for their scope all agreements 
wherein one of the contracting parties is restrained from following a par- 
ticular occupation, industry or trade. 


Lord Justice Bowen, in the leading case of Nordenfeldt v. Maxin 
Nordenfeldt Gun & Ammunition Co., in his very exhaustive review 
of the common law progress of the law against restraints of trade, 
j said :*2 


Contracts in general restraint of trade may be defined as those by 
which a person restrains himself from all exercise of his trade trade in any 
part of England. A mere limit in time has never been held to convert a 
covenant in general restraint of trade into a covenant of particular or 
partial restraint of trade. It is necessary to insist on this distinction, 
which is imbedded in the reports and text books of the last three centuries ; 
since it is through not preserving the exact meaning of the term “in general 
restraint of trade,” that some confusion has apparently, at times, arisen. 
The common law is as precise as it can be upon the point; contracts, un- 
limited in area, although they may be limited in time, are as a rule, held 
bad on the ground of public policy. 





In the early American case of Wright v. Ryder,?* counsel for 
f the Oregon Steam Navigation, in touching upon this matter, de- 
clared that this extreme policy “seems to have originated in certain 
old laws of England by which no person was allowed to engage in 
particular kinds of trade or business without first serving a lengthy 
apprenticeship. It was supposed to be contrary to public policy for 
a person to bind himself not to engage in a business for which he 
had thus become qualified, as the public would be derived of the 
benefit of this training and experience in such business, and the 
tendency of the contract, on account of the prohibition as to other 
kinds of business, would be taken from him the means of support 
and reduce him to the position of a pauper.” 

This extreme rule against contracts in restraint of trade, of what- 
ever nature, continued in effect in all its strictness for over two 


»W. W. Thornton, The Sherman Anti-Trust Act, sec. 28. 

™Nordenfeldt v. Maxin Nordenfeldt, etc. Co. [1893] 1 ch. 630, 67 L. T. 469, af- 
firmed, (1894) A. C. 535, 71 L. T. 489. 
2Wright v. Ryder, 36 Cal. 342, 348 (1868). 
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hundred years. However, in the beginning of the seventeenth cen- 
tury, due to the vast changes wrought by the economic conditions 
of that period, it soon became apparent that so rigid a doctrine would 
necessarily have to be modified to conform to the changing business 
conditions of the day. This doctrine, harsh and rigid as it was, 
undoubtedly was interfering with ordinary business transactions. 
It was no longer possible for a man to adequately dispose of the 
good will of his business. Some modification or relaxation of this 
rule against contracts in restraint of trade was necessary. Ac- 
cordingly, even before the middle of the seventeenth century, con- 
tracts in partial restraint of trade were enforced.** These con- 
tracts were limited as to time and place. The burden, however, 
was still upon the covenantee to prove that the contract which he 
was attempting to enforce was made for a good consideration and 
that it was reasonable. 

In the leading case of Mitchell v. Reynolds,?* where the court 
held good a bond not to carry on the business of a baker within a 
parish, the doctrine was firmly established that contracts in restraint 
of trade would be upheld if (1) partial, and, (2) based upon an 
adequate consideration. This decision established the rule that a 
bond or promise to restrain oneself from trading in a particular 
place is good if made upon a reasonable consideration. In referring 
to this matter, the court said: 


That all contracts, where there is a bare restraint of trade and no 
more, must be void; but this taking place only where the consideration is 
not shown, can be no reason why, in cases where the special matter ap- 
pears so as to make it a reasonable and useful contract it should not be 
good; for there the presumption is excluded, and therefore the courts 
of justice will enforce these latter contracts, but not the former. 


Sixteen years after the decision in the case of Mitchell v. Reynolds, 
supra, the British House of Lords** affirmed the doctrine that con- 
tracts between two or more persons, to restrain one of them from 
setting up a particular trade or employment, within a certain limited 
district, and for a valuable consideration, are valid. 





%Mitchell v. Reynolds, 1 P. Wms. 181, 192 (1711). 
“Ibid, 
*Chesman v. Nainby, 1 Bro. P. C. 234, s.c. Ld. Raym 1456 (1727). 
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The decision of the House of Lords was followed in the cases of 
Clerke v. Corner,?® Davis v. Mason," and Bunn v. Guy.*® 
In the case of Bunn v. Guy, the court held valid a contract entered 
into by a practicing attorney whereby he agreed that he would re- 
linquish and make over his practice and business to two other at- 
torneys for a valuable consideration, and that he would not himself 
practice as an attorney, solicitor, or conveyancer, or as an agent for 
any attorney within certain limits, and that he would permit them 
to make use of his name in their firm for a certain time, and that 
he would endeavor to induce his clients to become the clients of such 
attorneys. In discussing these contracts in restraint of trade the 
court said, page 197: 
The giving up of a man’s trade is recognized as a legal, consideration 
for a promise in Mitchell v. Reynolds, (b); as a contract in restraint oi 
trade in a particular place, or for a certain time, has also been holden 
(c) binding if upon good consideration. And though a trade in general 
may not be so important a concern as the duty of an attorney, yet the 


principle of all these cases is alike. It might have been different if there 
were stipulation here for any undue or fraudulent representation or prac- 





tices. 


The decisions of the English courts at this period thus show a 
tendency to break away from the old, narrow, rigid doctrine en- 
forced by the early courts and to favor certain partial restraints. 
Chief Justice Best, in sustaining a covenant in partial restraint of 
trade, gives the reasons for these later decisions. He says :*° 


The first object of the law is to promote the public interest; the 
second to preserve the rights of individuals. 
t The law will not permit any one to restrain a person from doing 
what the public welfare and his own interest require that he should do. 
Any deed, therefore, by which a person binds himself not to employ his 
talents, his industry, or his capital, in any useful undertaking in the king- 
dom, would be void, because no good reason can be imagined for any 
persons imposing such a restraint on himself. But it may often happen 
{ (and the present case is a strong instance of it) that individual interest 
and general convenience, render engagements not to carry on trade or 
to act in a profession or a particular place, proper. Manufacturers or 





<<. 








*Clerke v. Corner, Cas. t. Hardw. 53, (1734). 
27Pavis v. Mason, 5 T. R. 118 (1793). 

*Bunn v. Guy, 4 East 190, (1803). 

Homer v. Ashford, 3 Bing 322, 326. 327, (1825). 
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dealings cannot be carried on to any great extent without the assistance 
of agents and servants. These must soon acquire a knowledge of the 
manufacturers or dealings of their employers. A merchant or manufactur- 
er would soon find a rival in every one of his servants, if he could not 
prevent them from using to his prejudice the knowledge acquired in his 
employ. Engagements of this sort between masters and servants are 
not injurious restraints of trade, but securities necessary for those who 
are engaged in it. The effect of such contracts is to encourage rather 
than cramp the employment of capital in trade, and the promotion of in- 
dustry. For partial restraints, however, there must be some considera- 
tion, otherwise they are impolite and oppressive. 

What amounts to an adequate consideration is to be decided by the 
courts of justice. 


It remained, however, for Chief Justice Tindall to lay down the 
true common law test of the validity of contracts in restraint of trade. 
In the case of Horner v. Graves,®® he said: 


. whether the restraint is such only as to afford a fair protection 
to the interest of the party in favour of whom it is given, and not so 
large as to interfere with the interests of the public. Whatever restraint is 
larger than the necessary protection of the party, can be of no benefit to 
either, it can only be oppressive; and if oppressive, it is, in the eye of the 
law, unreasonable. 

In that case the defendant agreed not to practice as a surgeon 
dentist within one hundred miles of the city of York where the 
plaintiff carried on that business; and this was held an unreasonable 
restraint because it was larger than necessary to afford a fair pro- 
tection to the plaintiff in the enjoyment of his trade. 

The test of whether the restraint is reasonable or not is given 
by the Chief Justice in this case is still recognized as accurate. It 
is simply a question of the reasonableness of each agreement under 
all the facts and circumstances of the particular case. 

A general covenant in restraint of trade, without any qualifications 
or limitations, is bad, because it is unreasonable and contrary to 
public policy; but if the restraint is only partial, that is, subject to 
some qualification, either as to time or place, then the question is 
whether it is reasonable, and, if it is, it will be sustained as valid 
and lawful. 

Thus the courts in the first quarter of the nineteenth century up- 
held contracts in partial restraint of trade in all cases where the 





“Horner v. Graves, 7 Bing. 735, 744 (1831). 
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person propounding such agreement was able to satisfy the court as 
to the adequacy of the consideration. As the court said, in Homer v. 
Ashford :** 


What amounts to an adequate consideration is to be decided by the 
courts of justice. 


But a few years later, in 1837, the Exchequer Chamber in the 
case of Hitchcock v. Coker,®* decided for the first time that, in cases 
of partial restraint, the question of the adequacy of the consideration 
was not properly for the court, but was for the parties themselves 
to determine, although the burden still remained with the covenantee 
to show that there was some good and valuable consideration. The 
court, in discussing the question of adequacy of consideration, said: 


Undoubtedly in most, if not all, the decided cases, the Judges, in 
delivering their opinion that the agreement in the particular instance be- 
fore them was a valid agreement, and the restriction reasonable, have used 
the expression, that such agreement appeared to have been made on an 
adequate consideration, and seem to have thought that an adequacy of con- 
sideration was essential to support a contract in restraint of trade. If by 
that expression it is intended, only, that there must be a good and valuable 
consideration, such consideration as is essential to support any contract not 
under seal, we concur in that opinion. If there is no consideration, or a 
consideration of no real value, the contract in restraint of trade, which in 
itself is never favoured in law, must either be a fraud upon the rights 
of the party restrained, or a mere voluntary contract, a nudum pactum, 
and therefore void. But if by adequacy of consideration more is intended, 
and that the court must weigh whether the consideration is equal in value 
to that which the party gives up or loses by the restraint under which he 
has placed himself, we feel ourselves bound to differ from that doctrine. 
A duty would thereby be imposed upon the court, in every particular case, 
which it has no means whatever to execute. It is impossible for the 
court, looking at the record, to say whether, in any particular case, the 
party restrained has made an improvident bargain or not. 


By the middle of the nineteenth century the courts were uniformly 
agreed that all contracts or agreements in partial restraint of trade 
which were reasonable and based upon good considerations, were not 
injurious to the public, but a benefit to the people as a whole. 

The decisions in the cases of Wallis v. Day,** (1837) Archer v. 





“Homer v. Ashford, 3 Bing 322, 326 (1825). 
Hitchcock v. Coker, 6 A. & E. 437 (1837). 
8Wallis vy. Day, 2 Mees. & W. 237 (1837). 














402 WISCONSIN LAW REVIEW 
Marsh** (1837), Leighton v. Wales* (1838), Ward v. Byrne* 
(1839), Proctor v. Sargent* (1840), Mallan v. May** (1843), Ran- 
nie v. Irvine*® (1844), all recognized the general rule as to re- 
straints of trade. 


In Mallan v. May, supra, the court said: 


The covenant is “that the defendant should not, without the plain- 
tiff’s consent, carry on the profession of a dentist surgeon, etc., in London, 
or any of the towns or places in England or Scotland, where the plaintiff 
or the defendant, on their account, might have been practicing before the 
expiration of said service.” According to the terms of this covenant, the 
defendant is prohibited from carrying on his business, not merely at such 
place or places as the plaintiff might be practicing at the time of the ex- 
piration of the service, but at any time where they might have been prac- 
ticing before, though for even so short a time. This covenant goes under 
beyond what the protection of any interests of the plaintiffs would rea- 
sonably require, and it puts into their hands the power of preventing the 
defendant from practicing anywhere. We are, therefore, of opinion that 
it is an unreasonable restriction, and that the defendant is entitled to our 
judgment on the demurrer to the second breach for the insufficiency of 
the declaration in that respect. (668) 


In the year 1853, a further development in law relative to partial 
restraints of trade was made. In the case of Tallis v. Tallis*® the 
court held that the burden lay upon the person who attacked the 
covenant in partial restraint of trade to show that there was no 
adequate consideration. This changed materially the position of the 
parties. 

In Mumford v. Gething,** decided six years later, Chief Justice 
Erle tersely set forth the reason for sustaining contracts in partial 
restraint of trade. In answer to counsel’s contention that agreements 
of this sort should be discouraged as contrary to public policy, he 
said : 


On the contrary, I think that contracts in partial restraint of trade 
are beneficial to the public as well as to the immediate parties; * * *. 





*Archer v. Marsh, 6 A. & E. 959 (1837). 
*)Leighton v. Wales, 3 Mees. & W. 545, (1838). 
*Ward v. Byrne, 5 Mees. & W. 548, 559 (1839). 
“Procter v. Sargent, 2 Scott N. R 289 (1840). 
%*Mallan v. May, 11 Mees. & W. 653 (1843). 
*Rannie v. Irvins, 7 Man. & G. 969 (1844). 
“Tallis v. Tallis, 1 E. & B. 393 (1853). 

“Mumford v. Gething, 7 C. B. (N. S.) 305 (1859). 
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Thus far the common law rule that only such covenants in re- 
straint of trade will be upheld where the restraint is partial, limited 
in space or in time, and based upon an adequate consideration. The 
test in all cases is whether the restraint is reasonable with reference to 
the particular case. 

But, in the case of Whittaker v. Howe,*? the court cast some doubt 
upon the common law rule when they held that a contract, by a 
solicitor, for a valuable consideration, not to practice as a solicitor 
in any part of Great Britain for twenty years, was valid. 

And, in 1869, the Equity Court held in the case of Leather Cloth 
Co. v. Larsont,** the court sustained a contract for the purchase and 
working of a certain process of manufacture introduced into England 
from America which contained the provision that the “vendors will 
not directly or indirectly carry on, nor will they, to the best of their 
power, allow to be carried on by others, in any part of Europe, any 
company or manufactory having for its object the manufacture or 
sale of productions now manufactured in the business or manu- 
factory,” (of the vendors) “and will not communicate to any person 
or persons the means or processes of such manufacture, so as in any 
way to interfere with the exclusive enjoyment by the purchasing 
company of the benefits hereby agreed to be purchased.” The court 
held that the restriction in this covenant was not greater than was 
necessary for the protection of the vendee, having due regard for the 
subject matter of the contract. 

The decision of the court in the Leather Cloth case seems to 
throw some confusion upon the established common law doctrine 
relative to restraint of trade. This case and the Whittaker Case 
are not in accord with the rulings of the courts in the other cases. 

And then came the decision of Mr. Justice Fry, in the Roussillon 
v. Rousillon case.** He proclaimed his disbelief in the existence of 
the rule at common law and held that there was no absolute doctrine 
that an agreement in restraint of trade was void merely because it 
is unlimited in regard to space. He held that the question in each 
case was whether the restraint extended further than was necessary 
for the protection of the covenantee. Mr. Justice Fry, followed the 





“Whittaker v. Howe, 3 Beav. 383. 
*Leather Cloth Co. v. Larsont, L. R. 9 Eq. 345 (1869). 
“Roussillon v. Roussillon, L. R. 14 Ch. D. 351 (1880). 
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Leather Cloth Co. case but disapproved of Allsopp v. Wheatcroft,® 
saying: (355) 


There is no absolute rule that a restraint of trade which extends the 
whole length of the kingdom is void. Allsopp v. Wheatcroft (4) is dis- 
tinguishable. No doubt Vice-Chancellor Wickens said that in that case, 
(5) that “a covenant not to carry on a lawful trade, unlimited as to space, 
is on the face of it void.” But that is inconsistent with the decision of 
Lord Justice James, when Vice-Chancellor, in Leather Cloth Company v. 
Larsont (6), in which an agreement not to carry on a particular business 
in any part of Europe was enforced. 





But in Collins v. Locke,*® the House of Lords held that agree- 
ments in restraint of trade are against public policy and void, unless 
the restraint they imposed is partial only, and reasonable in relation 
to the objects of the contract; and also unless they are made upon 
a real and bona fide consideration. 

In Allsopp v. Wheatcroft, Vice-Chancellor Wickens, in discussing 
the validity of covenants in restraint of trade said: 


The question in this case is purely legal, viz.: as to the validity of 
the covenant in restraint of trade. There has been a natural inclination of 
the courts to bring within reasonable limits the doctrine as to these coven- 
ants laid down in the earlier cases, but it has been generally considered 
in the latter as well as in the earlier cases, that a covenant not to carry ‘ 
on a lawful trade, unlimited as to space, is on the face of it void. * * * 
And the rule, if not obviously just, is at any rate simple and very con- 
venient. 





In the leading case of Maxin Gun, etc. Co. v. Nordenfelt* 
covenants in general and partial restraint of trade are discussed and 
it was held that the particular covenant before the court as restricted 
to the gun and ammunition business, though unlimited to space and 
practically covering the remainder of the defendant’s life, was under 
the circumstances reasonable, and ought to be enforced by injunction. 

In the famous opinion which Lord Macnaghten delivered in the 
Nordenfeldt case, he said: 

The true view at the present time, I think, is this: The public have 


an interest in every person carrying on his trade freely; so has the indi- 
vidual. All interference with individual liberty, of action in trading, and 





“Allsopp v. Wheatcroft, L. R. 15 Eq. 59, 64. 
“Collins vy. Locke, 4 App. Cas. 674 (1879). 
“Maxin Gun etc. Co. v. Nordenfeldt, 1 Ch. 630. Aff. (1894) A. C. 535. 
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all restraints of trade of themselves, if there is nothing more, are contrary 
to public policy, and therefore void. That is, the general rule. But there 


are exceptions; restraints of trade and interference with individual liberty 
of action may be justified by the special circumstances of a particular case. 
It is sufficient justification, if the restriction is reasonable,—reasonable, that 
is in reference to the parties concerned and reasonable in reference to the 
interests of the public, so framed and so guarded as to afford adequate 
protection to the party in whose favor it is imposed, while at the same 
time it is in no way injurious to the public. 


This test of Lord Macnaghten’s was definitely adopted by the 
House of Lords in Hason’s Case.** 


Since that date the general tendency of the English law seems to 
be to distinguish more and more between restraints imposed after 
the sale of a business and restraints imposed at the termination of 
a contract of service. See Morris v. Saxelby,*® (1916), Attwood v. 
Lamont," Lewis v. Fitch,®* (1920) 2 Ch. 159, and Evans v. Heath- 
cote,** (1918) 1 K. B. 418, in regard to some of the later English 
decisions relative to restraints of trade. 

And, in Dowden v. Pook, Limited, v. Pook,®* it was held that the 
question whether the terms of a covenant in restraint of trade go 
beyond what is reasonably necessary for the protection of the 
covenantee under the circumstances of the case is not a question for 
the jury, but is for the judge. 

By way of summing up of the decisions of the English courts 
it seems that all contracts operating for the restraint of trade are 
presumptively illegal and void on the ground that it is the policy of 
the law to favor freedom of trade; but this presumption may be 
overcome by the occasion and circumstances. A contract in restraint 
of trade must be supported by an adequate consideration, whether 
under seal or not. Where a restraint of trade is general, that is, 
without qualifications, it is bad, as being unreasonable and contrary 
to public policy. Where it is partial, that is, subject to some quali- 
fication, either as to time or space, then the question is whether it 
is reasonable. If it is reasonable, it is valid. The question whether 
the terms are reasonable is for the judge. As to extent of area the 





*Mason’s Case (1913) A. C. 724. 

“Morris v. Saxelby (1916) 1 A. C. 688. 
*Attwood v. Lamont (1920) 3 K. B. 571. 
“Lewis v. Fitch (1920) 2 Ch. 159 

“Evans v. Heathcote (1918) 1 K. B. 418. 
SDowden & Pook v. Pook (1904) 1 K. B. 45. 
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court will consider whether the restraint is greater than the protec- 
tion of the party can possibly require. The existence, however, of 
an absolute rule with respect to restraint unlimited as to space, which 
was denied in Roussillon v. Roussillon,** and Leather Cloth Company 
v. Lorsont,®* was left somewhat in doubt by the English Court of 
Appeals, in the case of Davies v. Davies,°® which decided that the 
old rule that the law does not allow an absolute covenant in restraint 
of trade is still binding. 

It may, however, be gathered from an examination of the English 
decisions that, despite a few contrary decisions, agreements in re- 
straint of trade are against public policy and void, unless the restraint 
they impose is partial only, and they are made on good considera- 
tion, and are reasonable ; although it is said that the question “whether 
there is an inflexible rule that contracts, the restraint of which ex- 
tends throughout England, are null and void, is still a mooted one.” 

Patterson, Restraint of Trade, 16. 


(b) Combinations to Fix Wages, Prices, Production and to Suppress 
Competition 

This treatise on the development of the common law doctrine 
relative to restraints of trade would hardly be complete without 
some study of the law relating to conspiracies in restraint of trade. 

And, in order to properly understand the law relating to con- 
spiracies in restraint of trade one must examine the leading features, 
at least, of the mass of legislation on this subject. The earliest of 
these statutes was passed in the middle of the fourteenth century. 

The Statutes of Labourers, passed in 1349 and 1350 (23 Edw. 
3, and 25 Edw. 3, st. 1) provides, among other things, that every 
man and woman, of sound bedy, and under three score years of age, 
if considering his estate, he be required to serve, “he shall be 
bounden to serve him which so shall him require.” They were to 
serve under pain of punishment by imprisonment and to take the 
customary wages and no more. The wages of the most important 
mechanics were fixed. 

The main object of these statutes was to check the rise in wages 
as a consequence of the great pestilence which swept the realm called 
the “black death.” These statutes not only regulated the wages of 





Roussillon vy. Roussillon, L. R. 14 Ch. D. 351. 
‘Leather Cloth Co v. Larsont, L. R. 9 Eq. 345. 
“Davies v. Davies, L. R. 36 Ch. D. 359 (1886). 
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mechanics and laborers but also required them to swear to obey the 
provisions of the statute. 

For two centuries after its passage these statutes®’ were amended, 
modified, confirmed and extended. 

In 1548 Statute, 2 and 3 Edw. 6, c. 15 was passed which forbade 
all conspiracies and covenants of artificers, workmen, or labourers 
“not to make or do their work but at a certain price or rate, or for 
other similar purposes, under severe penalty.” 

In the year 1562, Statute 5 Eliz. c. 4 entitled “An Act contain- 
ing divers orders for artificers, labourers, servants of husbandry 
and apprentices repealed many of the earlier provisions and con- 
tained many enactments more favorable to labourers and artificers.” 
This statute was not formally repealed until 1875. 

A considerable number of acts relating to particular trades were 
passed. Thus in 1720,°* was passed “An Act for regulating the 
journeymen tailors within the bills of mortality.” This act de- 
clared all agreements between journeymen tailors for raising their 
wages or shortening their hours of work null and void. It also pro- 
vided a severe penalty. 

In 1799 a general act was passed (39 Geo. 3, c. 81) directed 
toward the suppression of all combinations by workmen for the 
purpose of advancing their wages. This act was, however, re- 
pealed in 1800, by 40 Geo. 3, c. 60. 

This later act which was repealed in 1824 provided in substance 
that all contracts entered into between journeymen manufacturers 
or other persons for the purpose of raising wages for themselves 
or others, or for shortening the hours of work, or decreasing the 
quantity of work should be void, excepting as to contracts between 
any master and journeyman as to wages, hours, etc., of that jour- 
neyman. Penalties for its breach were also provided. It was made 
illegal to enter into any combination to obtain an advance of wages, 
a shortening of hours of work, etc. A penalty was provided for any 
one. who hinders any employer from hiring any person he thinks 
proper, or who assists in maintaining men on strike. These were 
the Combination Laws. 





12 Rich. 2, c.c. 3-10 (1388); 7 Hen. 4, c. 17 (1405); 2 Hen. 5, c. 4 (1414); 6 Hen. 
6, c. 3 (1427); 6 Hen. 8, c 3 (1514). 
7 Geo. 1, st. 1, c. 13. 
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One of the first cases on this subject is the case of King v. Journey- 


59 


men Tailors of Cambridge*® where the doctrine that a mere com- 
bination to obtain an increase in wages is illegal as a criminal con- 
spiracy. This doctrine also finds support in the case of King v. 
Mawbey.°° The dictum of Mr. Justice Grose in this case is inter- 
esting. He says: 


In many cases an agreement to do a certain thing has been considered 
as a subject for an indictment for a conspiracy, though the same act, ii 
done separately by each individual without any agreement among them- 
selves, would not have been illegal. As in the case of journeymen conspir- 
ing to raise their wages, each may insist on raising his wages if he can, 
but if several meet for the same purpose it is illegal, and the parties may 
be indicted for a conspiracy. 


This dictum, which is not necessary to the decision of the case, 
is evidently based upon the case of King v. Journeymen Tailors of 
Cambridge. 

A combination™ to fix prices was considered in restraint of trade 
and held bad in the case of Hilton v. Eckersley.°* The facts in 
that case were briefly these: It appeared that eighteen cotton spin- 
ners in Lancashire bound themselves by bond to severally carry 
on the business with respect to the wages they would pay, hours of 
labor and other matters, according to the regulations of the majority. 
In an action on the bond it was held void. In touching on the mat- 


ter of fixing prices the court said: 


The question is whether this is a bond in restraint of trade, and we 
think it is so. Primae facie it is the privilege of a trader in a free country 
in all matters not contrary to law to regulate his own mode of carrying it 
on according to his own discretion and choice. If the law has any manner 
regulated or restrained his mode of doing this the law must be obeyed. 
But no power short of the general law ought to restrain his free discre- 
tion. Now here the obligors to this bond have clearly put themselves into a 
position of restraint. 1st: Each of them is prevented from paying any 
amount of wages except such as the majority may fix, whatever may be 
the circumstances of the work to be done and his own opinion thereon. 
Secondly, they can only employ persons for such times as and periods as 





King v. Journeymen Tailors of Cambridge, 8 Modern 10 (1721). 

King v. Mawbey, 6 T. R. 619, 623 (1796). 

“A combination has been defined by Joyce as “the union or association of two 
or more persons or parties for the attainment of some common end.”—Joyce on 
Monopolies, sec. 1. 

"#lilton v. Eckersley, 6 El. & Bl. 47, (1855). 
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the majority may deem it for their own interest to do otherwise. The 
hours of work, the suspending of work partially or altogether, the dis- 
cipline and management of their establishments is to be regulated by 
others forming a majority and taken from every individual member. And 
all this for a fixed period of twelve months. All these are surely regula- 
tions restraining each man’s power of carrying on his trade according to 
his discretion for his own best advantage and, therefore, are restraints on 
trade not capable of being legally enforced. 


The much misunderstood decision in Hilton v. Eckersley was 
followed by the decision in the case of Hornby v. Close** in the year 
1867. This case held that a combination of workmen was illegal. 
This result followed logically from the opinion in the former case. 
But the advance of public opinion was shown but two years later 
by a decision rendered by the same court, its constitution having 
changed meanwhile, the court now being equally divided on the sub- 
ject of the validity of such combinations. 

But a few years later, the Trades Union Acts were passed (Trade 
Union Acts 1871, c. 31, and 1876, c. 22). By section 16 of the 
Act of 1876 a trade union is defined as “any combination, whether 
temporary or permanent, for regulating the relations between work- 
men and masters, or between workmen and workmen, or between 
masters and masters, or for imposing restrictive conditions on the 
conduct of any trade or business, whether such combination would 
or would not, if the principal act had not been passed, have been 
deemed to have been an unlawful combination by reason of some 
one or more of its purposes being in restraint of trade.” The trade 
union is almost invariably an association of men which owes its legal- 
ity to the Trade Union Acts of 1871 and 1876. These acts, which 
reflected the public sentiment of the times, legalized labor and trade 
unions and permitted them to hold property through trustees. Many 
important decisions construing such acts have been handed down. 

In Rigby v. Gonnal,®® Sir George Jessel stated the object and 
limitations of the Acts of 1871 and 1876 as follows: 

That act, no doubt, was passed primarily with the view to prevent- 


ing the treasurers and secretaries and officers of these societies from 
robbing them; that was the chief object. It was discovered that some of 





®Jlilton v. Eckersley, 6 El. & Bl. 47 (1855). 
“Hornby v. Close, 2 Q. B. 153 (1867). 
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these men, abusing the confidence reposed in them, took advantage of the 
law which made these societies illegal, by appropriating their property and 
funds to their own use. That, no doubt, was one of the principal objects, 
and therefore the act was passed to get at these men. Another object 
was this: There was a great difficulty in suing and getting their prop- 
erty from third persons, and one object of the act was to enable these 
societies to sue in respect of their property, and also to enable them to 
hold property, such as a house or office, but it was not intended that the 
contracts entered into by the members of the society should be made legal 
contracts inter se, so that courts of justice should interfere to enforce 
them. If that had been intended, the result would have been this, that an 
agreement between a number of workmen once entered into, compelling 
them to work in a particular manner, or to abstain from working in a par- 
ticular manner would have been enforceable according to law, and to a 
certain extent would have reduced some portion of the workmen to a con- 
dition of something like serfdom and slavery. Of course the legislature, 
by interfering, had no idea of doing anything of that sort. 


One of the leading cases on this subject is that of The Taff Vale 
Railway Company v. Amalgamated Society of Railway Servants." 

The facts in this case are: 

A strike having arisen among the servants of the Taff Vale 
Railway Company, the Company brought an action against the 
Amalgamated Society of Railway Servants in its registered name and 
against one Bell, general secretary of the society, and one Holmes, 
organizing secretary of the society for the west of England. An 
injunction was asked. Mr. Justice Farwell granted an interim in- 
junction against the society, its servants, agents, and others acting 
by their authority from watching or besetting the Great Western 
Railway Station at Cardiff, or the works of the plaintiffs or any of 
them, or watching or besetting any workmen for the purpose of 
preventing or persuading them from working for plaintiffs, or from 
procuring any persons to commit a breach of contract with plaintiffs. 
The principal question involved in the case was whether the defend- 
ant society could be sued in its registered name. The House of 
Lords, adopting Mr. Justice Farwell’s decision, held that a trade 
union, an unincorporated society, registered under the Trade Union 
Acts of 1871, and 1876, may be sued in its registered name. 

In the case Denaby and Cadeby Main Colliers, Limited v. York- 





“The Taff Vale Railway Company v. Amalgamated Society of Railway Servants 
(1901) A. C. 426. 

*Denaby and Cadeby Main Colliers, Limited vy. Yorkshire Miner’s Ass’n. et al. 
(1906) A. C. 384. 
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shire Miner's Ass'n. et al,®* it was held that a labor union is not 
liable in damages for the unauthorized action of its officials in in- 
ducing employees to break their contracts by striking. See also 
South Wales Miner's Federation v. Glamorgan Coal Company, 
Limited® relative to the liability of a federation of labor for inducing 
a breach of contract. Quinn v. Leathem™ is another interesting 
case on this subject. 

Turning again to combinations of manufacturers and dealers 
regulating prices or production it should be noted that the same 
rule, which prohibits the fixing of wages or hours, also applies to 
contracts fixing the amount of production or seeking to limit it. 
Hence, all combinations of independent manufacturers or dealers 
agreeing to regulate prices or production or the conduct of the busi- 
ness of all in some other particular. Such combinations are in re- 
straint of trade because the freedom of each manufacturer or dealer 
to conduct his business with respect to his own interests and judg- 
ment is restricted and restrained. The same reasons for this rule 
would apply to combinations as to pure contracts in restraint of 
trade, namely: that the tendency of such restrictions upon the free- 
dom of traders is to prevent competition and to favor monopoly. 

In the famous case of Mogul Steamship Company v. McGregor™ 
which arose in 1884 and which was not fully decided until eight 
years later the court upheld the combination between the steamship 
lines as good in law. The court decided the contract was not in re- 
straint of trade. 

The facts in the case were briefly these: The defendants who 
were firms of shipowners trading between China and Europe, with 
the idea of obtaining for themselves a monopoly of the tea trade 
going to Europe, and thereby keeping up the rate of freight, formed 
themselves into an association. They offered to such merchants and 
shippers in China as shipped their tea exclusively in vessels belong- 
ing to members of the association, a rebate of 5 per cent on all 
freights paid by them. The plaintiffs, who were rival shipowners, 





®South Wales Miner’s Federation vy. Clamorgan Coal Company, Limited (1905) 
A. C. 239 

Quinn v. Leathem (1901) A. C. 495. 

mL. R. 15, Q. B. Div. 476; Affirmed L. R. 21 Q. B. Div. 544 and on further ap- 
peal it was again affirmed. 23 Q. B. Div. 598. In 1892, the House of Lords 
again affirmed it. (1892) A. C. 25. 
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trading between China and Europe, were excluded by the defend- 
ants from the benefits of the association, and, in consequence of 
such exclusion, suffered damage. The Courts of Appeal held, af- 
firming the decision of the lower court, that the association was 
formed by the defendants with the view of keeping the trade in 
their own hands, and not with the purpose of injuring the plaintiffs, 
or with any personal malice or ill will toward them, and that such 
combination or association was not unlawful and that the plaintiffs 


action must fall. 





Lord Morris, in the course of his opinion, said: 


The facts of this case demonstrate that the defendants had no other 
or further object than to appropriate the trade of the plaintiffs. The 
means used were, first, a rebate to those who dealt exclusively with them; 
secondly, the sending of ships to compete with the plaintiff's ships; thirdly, 
the lowering of the freights; fourthly, the indemnifying other vessels that 
compete with the plaintiffs; fifthly, the dismissal of agents who were act- 
ing for them and the plaintiffs. 

The object was a lawiul one. It is not illegal for a trader to aim at 
driving a competitor out of trade, and the means he used be lawful 
weapons. * * * 

All acts done and the means used by the defendants were acts of com- 
petition for the trade. There was nothing in the defendant’s acts to dis- 
turb any existing contract of the plaintiff's, or to induce any one to break 
such. * * * 

Now, as to the contention that the combination was in restraint of 
trade and therefore illegal. In the first place, was it in restraint of trade? 
It was a voluntary combination. It was not to continue for any fixed 
period, nor was there any penalty attached to a breach of the engagement. 
The operation of attempting to exclude others from the trade might be, 
and was in fact, beneficial to freighters. Whenever a monopoly is likely 
to arise, with a consequent rise of rates, competition would naturally arise. 

I cannot see why judges should be considered specially gifted with 
the prescience of what may hamper or what may increase trade, or of 
what is to be the test of adequate remuneration. In these days of instant 
communication with almost all parts of the world, competition is the life 
of trade, and I am not aware of any stage of competition called “fair,” 
intermediate between lawful and unlawful. The question of fairness 
would be relegated to the idiosyncrasies of individual judges. I can see no 
limit to competition, except that you shall not invade the rights of another. 


The decision in this case reveals the now tolerant attitude of the 
English courts toward combinations of this kind which have not 
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been entered into with the view of injuring their compettors and 
the effect of which is not to interfere unduely with trade. 

The above case illustrates clearly the proposition that at common 
law no action for damages could be maintained for injuries re- 
sulting from any contract, agreement, conspiracy, or other means of 
restraining trade unless such conspiracy, contract or means were in- 
dictable, notwithstanding the fact that such restraints were legally 
unenforcable. Some authorities refer to this case as an example 
of a combination which was held reasonable at common law, while 
other authorities deny this contention, insisting that the decision 
doesn’t go that far inasmuch as both Lord Bramwell and Lord 
Hannen point out that the contract of association was void and un- 
enforceable because in restraint of trade even though not supporting 
an action for affirmative relief. See United States v. Addyston 
Pipe and Steel Co." 


Part Two 


Tue DEVELOPMENT OF THE AMERICAN DocTRINE RELATING TO MONOPOLIES 
AND RESTRAINT OF TRADE 


CHAPTER I—TuHE AMERICAN DocTRINE RELATING TO MONOPOLY AND RESTRAINT 
oF TRADE 


Monopolies in the old sense of the word have never existed in 
America and it is in its broad modern sense that such word is used 
in the Sherman Anti-Trust Act. At common law a monopoly was 
an allowance or institution by a grant from the sovereign power of 
the state, by commission, letters-patent, or otherwise, to any person, 
or corporation, by which such person or corporation was given the 
exclusive right of buying, selling, making, working, or using any 
article or commodity.‘* Such common law monopolies were, as we 
have seen, declared illegal and void, subject to certain exceptions, 
such as patents in favor of the authors of new inventions.’* It 
should be here noted that patents for useful inventions, under the 
United States laws, are not monopolies in the old sense of the com- 
mon law, as they are not to such articles or things previously enjoyed 
as of common right. 





72), S. v. Addyston Pipe & Steel Co., 85 Fed. 271, 286 (C. C. A. 1898). 
Bacon, Abr.; Co. 3d Inst. 181, 
™Bla. Comm, 159; 2 Steph. Comm. 25. 
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Prior to the passage of the Sherman Act the general condition of 
the law relating to restraints of trade was much the same in this 
country as in England. 

Contracts operating for the restraint of trade were presumptively 
illegal and void on the ground of the policy of the law favoring free- 
dom of trade but this presumption of illegality could, of course, be 
rebutted by the facts and circumstances of each case."* The validity 
of each such contract was held to depend upon whether the restraint 
was such only as to afford a fair protection to the interests of the 
party in whose favor such restraint was imposed. If the restraint 
could reasonably be said to be necessary for the protection of the 
property sold it would be upheld. But whenever it was determined 
that the restraint was larger than was necessary for the protection of 
the party it was held void. The old common law rule was that the 
restraint had to be limited in regard to space but that any such agree- 
ment which was held to be reasonable in regard to space could be 
unlimited in regard to the duration of time provided for by the 
agreement. This rule was also applied in most of the states of the 
Union, and where a covenant in restraint of trade extended the length 
of the state it was generally held bad in law.*® 

Thus it was early held by the New York court’? that contracts 
in restraint of trade, which totally prohibit the pursuit of an occupa- 
tion, or the carrying on of a particular business, at any place in the 
state are void, as detrimental to one party without being beneficial 
to the other, and also as being injurious to the public. The facts 
in this leading case were briefly these: The plaintiff and defendant 
were competitors in running packet boats on the Erie Canal between 
Rochester and Buffalo. 

The defendant, for a consideration of $12,500, was induced to 
sell out to the plaintiff his boats and other property connected with 
the business ; and to enter into a penal bond of $25,000 that he would 
not at any time thereafter own, run or be interested in any line of 
packet boats on the canal, within the limits before occupied by him. 
In an action on the bond the court held the bond valid and gave judg- 
ment for the plaintiff. 





Chappel v. Brockway, 21 Wend. (N. Y.) 157, 159 (1839). 
*Ibid., 157 (1839). 
"Ibid. 
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Mr. Justice Bronson,’* in discussing contracts in restraint of 
trade, says: 


The common law will not permit individuals to oblige themselves by 
a contract, where the thing to be done or omitted is injurious to the public. 
Contracts in restraint of trade are, for the most part, contrary to sound 
policy, and are consequently held void. This is the general rule. There 
may be cases where the contract is neither injurious to the public nor 
the obligor, and then the law makes an exception, and declares the agree- 
ment valid. The general presumption is against all contracts in restraint 
of trade, and consequently it lies upon him who seeks to enforce such 
obligation, to show that it is free from objection. 

Contracts which go to the total restraint of trade, as that a man 
will not pursue his occupation or carry on business any where in the state 
are void, upon whatever consideration they may be made. They must be 
injurious to the public, and no good reason can be shown why one individual 
should contract for the restraint. The obligation is injurious to one party 
without being beneficial to the other. But there may be good reasons for 
allowing parties to contract for a limited restraint, as that a man will not 
exercise his trade or carry on business in a particular place, and when 
such reasons are shown, the contract will be upheld and enforced. 


Justice Bronson then reviewed the early English decisions and 
applied the principles pronounced in such decisions to the case at 
bar and held that the contract was not in restraint of trade. 

The Massachusetts court, in the case of Palmer v. Stebbins,*® 
held that a bond conditioned that the obligor would give the obligee 
all the freighting of the obligor’s goods up and down the Connecticut 
River, at the usual rate, and that he would not encourage any other 
boatman to compete with the obligee in the business of boating was 
not void as being in restraint of trade. The court here, too, applied 
the common law rule in the particular case at bar, and, did not intend 
to lay down any new doctrine, even though the application of the 
rule to the facts in the case might well be questioned. 

In another Massachusetts case,*° decided eight years later, the 
court was called upon to determine whether a bond conditioned that 
the defendant should not, “at any time hereafter, in his own name, 
or in the name of another, conduct, carry on, use or employ the art, 
trade or occupation of an iron founder or caster, or be concerned, 
interested, employed or engaged, directly or indirectly, in any manner 





Ibid, 157, 159 (1839). 
Palmer v. Stebbins, 3 Pick. 188, (1825). 
“Alger v. Thacker, 19 Pick. 51, 54, 55. (1837). 











WISCONSIN LAW REVIEW 


vhatsoever, or under any pretence whatsoever, in the business of 


founding or casting iron,” was valid. The court decided that the 


bond was void as in restraint of trade. Justice Morton, who de- 


livered the opinion of the court, gives an interesting historical review 


of the law against restraints in trade. He says: 





Among the most ancient rules of the common law, we find it laid 
down, that bonds in restraint of trade are void. As early as the second 
year of Henry V (A. D. 1415) we find by the Year Books, that this was 
considered to be old and settled law. Through a succession of decisions 
it has been handed down to us unquestioned till the present time, It is 
true, the general rule has, from time to time, been modified and qualified 
but the principle has always been regarded as important and salutary. 


For two hundred years, the rule continued unchanged and without 
exceptions. Then an attempt was made to qualify it by setting up a 
distinction between sealed instruments and contracts. But this could 
not be sustained upon any sound principle. A different distinction was 
then started, between a general and limited restraint of trade, which has 
been adhered to down to the present day. This qualification of the general 
rule may be found as early as the eighteenth year of James I., A. D. 
1621, Broad v. Jollyffe, Cro. Jac. 596, when it was holden, that a contract 
not to use a certain trade in a particular place was an exception to the 
general rule and not void. And in the great and leading case on this 
subject, Mitchel v. Reynolds, reported in Lucas, 27, 85, 130, Fortescue, 296, 
and 1 P. Wrus. 181, the distinction between contracts under seal, and 
not under seal, was finally exploded and the distinction between limited 
and general restraints fully established. Ever since that decision, con- 
tracts in restraint of trade generally, have been held to be void; while those 
limited as to time or place or persons, have been regarded as valid and 
duly enforced. Whether these exceptions to the general rule were wise 
and have really improved it, some may doubt; but it has been too long 
settled to be called in question by a lawyer. * * * 

That the law under consideration has been adopted and practiced upon 
in this country and in this state, is abundantly evident from the cases cited 
from our town reports. It is reasonable, salutary, and suited to the genius 
of our government and the nature of our institutions. It is founded on 
great principles of public policy and carries out our constitutional pro- 
hibition of monopolies and exclusive privileges. 

The unreasonableness of contracts in restraint of trade and business, 
is very apparent from several obvious considerations. 

1. Such contracts injure the party making them, because they diminish 
their means of procuring livelihoods and a competency for their families. 
They attempt improvident persons, for the sake of present gain, to deprive 
themselves of the power to make future acquisitions. They expose such 
person to imposition and oppression. 
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2. They tend to deprive the public of the services of men in the 
employments and capacities to which they may be most useful to the 
community as well as themselves. 

3. They discourage industry and enterprise, and diminish the products 
of ingenuity and skill. 

4. They prevent competition and enhance prices. 

5. They expose the public to all the evils of monopoly. 


The court then went on to say that the aforestated propositions 
were especially true and applicable to large corporations and wealthy 
business enterprises, which have the resources to exclude rivalry and 
monopolize business and control the market, unless regulated and 
restrained by law. 

In Oregon Steam Navigation Co. v. Winsor,®' the United States 
Supreme Court held that a restraint of trade co-extensive with the 
state was not necessarily void. The court saying: 


It is a well settled rule of law that an agreement in general restraint 
of trade is illegal and void; but an agreement which operates merely in 
partial restraint of trade is good, provided it be not unreasonable and there 
is consideration to support it. In order that it may not be unreasonable, 
the restraint imposed must not be larger than is required for the necessary 
protection of the party with whom the contract is made. 


In a later case, Chief Justice Fuller,** in touching upon this sub- 
ject, lays down the following test for determining whether the 
restraint is valid. 


The question is, he says, whether under the particular circumstances of 
the case, the nature of the particular contract involved in it, the contract 
is or is not unreasonable. 


This is in accord with an earlier opinion delivered by Mr. Justice 
Bradley in Oregon Steam Navigation Company v. Winsor,** where 
he says: 


Cases must be judged according to their circumstances and can only 
be rightly judged when the reason and grounds of the rule are carefully 
considered. There are two principal grounds upon which the doctrine is 
founded that a contract in restraint of trade is void as against public policy. 
One is the injury to the public by being deprived of the restricted party’s 





"0regon Steam Navigation Co. v. Winsor, 20 Wall. 64 (1873). 
Gibbs v. Gas Company, 130 U. S. 396, 409. (1888). 
“Oregon Steam Navigation Company v_ Winsor, 20 Wall. 64, 68. 
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industry ; the other is, the injury to the party himself by being precluded 
from pursuing his occupation, and thus being prevented from supporting 
himself and family. It is evident that both these occur when the contract 
is general, not to pursue one’s trade at all, or not to pursue it in the entire 
realm or country. The country suffers the loss in both cases; and the 
party is deprived of his occupation, or is obliged to expatriate himself in 
order to follow it. A contract that is open to such grave objecticn is 
clearly against public policy. But if neither of these evils ensue, and if 
the contract is founded on a valid consideration and a reasonable ground 
of benefit to the other party, it is free from objection and may be enforced. 


In Salt Company v. Guthrie,** the court said: 


It is no answer to say that competition in the salt trade was not in 
fact destroyed, or that the price of the commodity was not unreasonably 
advanced. Courts will not stop to inquire as to the degree of injury in- 
flicted upon the public; it is enough to know that the inevitable tendency 
of such contracts is injurious to the public. 


These cases** clearly indicate that the American rule as to re- 
straints of trade was substantially the same as the common law which 
has been applied by the English courts. While some of the state 
courts may have differed in the application of the principle, no state 
court ever repudiated or denied the existence of such rule. Nor has 
any American court ever attempted to enunciate a new doctrine as to 
the law relating to restraint of trade. 

Hence in summarizing the principles derived from an examination 
of these early decisions rendered by the courts of this country it 
should be noted that the courts were unanimous in holding that con- 
tracts in general restraint were void as imposing too great a restraint 
on trade and as being oppressive to one party without being of benefit 





435 Ohio 666, 672 (1880). 

See also: Craft v. McConoughy, 79 Ill. 346 (1875). 

Arnot vy. Coal Company, 68 N. Y. 558 (1877). 

Santa Clara, etc., Co. v. Hayes, 76 Cal. 387 (1888). 
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to another.** But contracts for a limited or partial restraint were 
held valid if entered into for good reasons, such as to afford fair 
protection to the purchaser of a business.** 

Thus we find that the American law on this subject is merely a 
development of the common law as uniformly applied by the English 
courts. If this is true, and if the provisions of the Sherman Act** 
merely restate the common law principles relating to restraint of 
trade, then why was the passage of such a statute necessary? Legis- 
lation which merely codifies the common law rules would be a sur- 
plusage, as the state and federal courts alike applied the common 
law rules in all cases involving a question of restraint of trade. A 
discussion of the events leading up to passage of this act will, there- 
fore, not be out of place. 


CHAPTER II—ANTECEDENTS OF THE SHERMAN ACT 


With the advent of the steam railroad and the steam ship, and, 
due to the influence of the great economic changes and adjustments 
brought about by the tremendous advances in our industrial life, an 
era of active combination began to dawn. The opening of new 
markets through rapid methods of transportation, the growing need 
of modern machinery, the reduction in freight rates, and the general 
advance in all industries contributed to this end. The change from 
stage coaches and canal boats to railroads, from hand labor to 
machinery, from small business or trading enterprises to combina- 
tions of gigantic business organizations necessitated a complete re- 
adjustment of industrial, political, and social life. Financiers and 
capitalists everywhere undertook to combine and pool their interests 





Chappel v. Brockway, 21 Wen. (NY) 157; 

Maier v. Holman, 4 Daly (NY) 168; 
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Grundy v. Edwards, 7 J. J. Marsh (Ky.) 368, 

Nobles v. Bates, 7 Cow. (NY) 307, 

Jenkins v. Temple, 39 Ga. 655. 

For a collection of cases see Angier v. Webber, 14 Allen (Mass.) 211. 
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and enterprises. Great industrial “trusts’’**® were formed. Combina- 
tions of gigantic business enterprises, through their control of the 
market began to monopolize the field in their particular line. Com- 
petition was smothered by such “trusts.’’ All trade, both foreign and 
domestic, was restricted through the action of such combines. 
Freight rates were raised. The various states were impotent or 
ineffectual in their attempts to curb this new evil. The jurisdiction 
of the states was limited to their territorial bounds while these new 
titanic business combines were not restricted to the confines of any 
one state but carried on business throughout the country. Inter- 
state trade and commerce was seriously menaced. The production 
and sale of commodities was monolopized. The evil was apparent; a 
remedy was sought. 

Then during the last quarter of the nineteenth century there grew 
up considerable opposition to all such combinations of capital or- 
ganized in trusts, or otherwise, to control arbitrarily the condition 
of trade in the country. Efforts were exerted to thwart the execu- 
tion of these schemes to oppress the people by undue rates for the 
transportation of their products, fixing of prices, limiting produc- 
tion, etc. These trusts, when organized, as they frequently were, to 
crush out all healthy competition and to monolopize the production 
or sale of an article of commerce were necessarily dangerous to the 
public welfare. The states were, in many instances, powerless to 
deal with them. Hence, the passage of legislation by Congress de- 
signed to restrain and limit all such combinations of capital which 
tended to stifle legitimate competition in interstate and foreign com- 
merce, and to keep the prices of all articles in such commerce open 
to free competition was urged. In response to this call, Congress 
passed, on July 2, 1890, the Sherman Act. The avowed object of 
the act is, as shown by its title, “To declare unlawful trusts and 
combinations in restraint of trade and production.” The act does 
not declare any new principles but simply applies the old and well 
recognized principles of the common law to the complicated juris- 
diction of our governmental system; the state and Federal govern- 
ment. 

As has been shown by the decisions of the courts of the various 


A trust has been defined as a “contract, combination, confederation or under- 
taking, express or implied, between two or more persons, to control the price of a 
commodity or service for the benefit of the parties thereto, and to the injury of the 
public, and which tends to create a monopoly.” 

Thornton, Sherman Anti-Trust Act, sec. 39. 
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states prior to the enactment of the Sherman Act and by state legis- 
lation, similar contracts and combinations in almost all the states 
in the Union were declared null and void. Each state did, by com- 
mon or statute law, prevent and control such combinations within 
the borders of such state. But, the state courts were limited in 
their jurisdiction to the state, and, as many of these “trusts” were 
engaged in interstate commerce which is under control of Congress 
alone, the local governmental institutions, were, admittedly, unable 
to deal with or check the great evils which resulted from the combina- 
tion of large capital.® 

These unlawful combinations, which were probably unlawful also 
at common law, extended the scope of their activity to all the states 
of the Union. This tended to interfere with foreign and domestic 
commerce and with the importation and sale of goods of foreign na- 
tions. These acts also affected the trade and transportation among 
the several states. 

Because of the lack of power of the state courts to deal with 
this situation and, because of the inadequacy of any federal legisla- 
tion, Congress passed the Sherman Act to fill the gap caused by our 
complex state and federal jurisdiction under the Constitution. 

There is, of course, no federal common law and this doubt as 
to the existence of a common law of the United States was among 
the influences leading to its passage. The chief reason for its pas- 
sage was, however, the thought that the economic condition of that 
period required the enactment of such a law. The accumulation of 
large fortunes in the hands of individuals and corporations, and the 
feeling that this combination of capital might be used to oppress 
and injure the public led to the enactment of this law. 

The following account taken from the Congressional Record* 
confirms this view. 

MR. KENNA. If the Senator will permit me, I should like to ask 
him whether a monovcly such as he defines is prohibited at common law. 
I ssk the Senator frem Massachusetts whether a monopcly coming within 
the definition which he gives is prohibited at common law MR. HOAR. 
I so understand it. MR. KENNA. Then why sho::la this bill proceed 
to denounce that very monopoly? MR. HOAR. Because there is not 
any common law of the United States). MR. KENNA. There is a com- 
mon law in nearly every state in the Uraon. MR. HOAR. I know. 





Bills and Debates on Trusts 90-301; 21 Cong. Rec. 2455. 
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The commen law in the States of the Unio. of course extends over citi- 
zens and subjects over which the state itself has jurisdiction. Now we 
are Cealing with an offense against interstate of interrctional commerce, 
which the state can:ct regulate by penal enactment, and we find the 
United States without any common law. The great thing that this bill 
does, except affording a remedy, is to extend the common law principles, 
which protected fair competition in trade in old times in England, te 


international and interstate commerce in the United States. 


In Standard Oil Co. v. United States,°? Chief Justice White said: 


The debates show that doubt as to whether there was a common law 
cf the United States which governed the subject in the absence of !egis- 
lation was among the influences leading to the passage ef the act. They 
conclusiveiv show, however, that the main cause which led to the legisla- 
tion was the thought that it was required by the economic condition of 
the times; that is, the vast accumulation of wealth in the hands of cor- 
porations and individuals, the enormous development of corporate organ- 
izations, the facility for combination which such organizations afforded, the 
fact that the jacility was being used, and that combinations known as 
trusts were being multiplied, and the widespread impression that their 
power had been and would be exerved to oppress individuals and the public 
generally. Aithough debates may not be used as a mears for interpreting 
a statute (United States v. Trans-Missouri Freight Asso., 166 U. S. 318, 
41 L. Ed. 1019, 17 Sup. Ct. Rep. 548 and cases cited), that rule, in the 
nature of things, is not violated by resorting to debates as a means of 
ascertaining the environment at the time of the enactment of a particular 
law; that is, the history of the period when it was adopted. 


Mr. Justice Harlan, in affirming the decree, in the great case of 
Northern Securities Company v. United States,” said: 


Indeed, when Congress declared contracts, combinations and con- 
spiracies in restraint of trade or commerce to be illegal, it did nothing 
more than apply to interstate commerce a rule that had long been applied 
by the several states when dealing with combinations that were in re- 
straint of their domestic commerce. The decisions in state courts upon 
this general subject are not only numerous and instructive but they show 
the circumstances under which the Anti-Trust Act was passed. It may 
well be assumed that Congress, when enacting that statute, shared the 
general apprehension that a few powerful corporations or combinations 
sought to obtain, and, unless restrained, would obtain such absolute con- 
trol of the entire trade and commerce of the country as would be detri- 
mental to the general welfare. 








"Standard Oil Co. ¥. United States, 221 U. S. 1, 31 Sup. Ct. 502, 512 (1910). 
“Northern Securities Co. v. United States, 193 U. S. 197, 339. 
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As has been stated before, this act did not seek to enunciate any 
new principles of law but merely codified the common law to meet 
this new situation. Senator Sherman,"* in discussing the bill, de- 
clared : 

The object of this bill, as shown by the title, is “To declare unlawful 
trusts and combinations in restraint of trade and production.” It declares 
that certain contracts are against public policy, null and void. It does not 
announce a new principle of law, but applies old and well recognized prin- 
ciples of the common law to the complicated jurisdiction of our State 
and Federal government. Similar contracts in any state in the Union 
are now, by common or statute law, null and void. Each state can and 
does prevent and control combinations within the limit of the state. This 
we do not propose to interfere with. The power of the State Courts 
have repeatedly been exercised to set aside such combinations, as I shall 
hereafter show, but these courts are limited in their jurisdiction to the 
State, and, in our complex system of government, are admitted to be 
unable to deal with the great evil that now threatens us. 


The purpose of the Sherman Anti-Trust Act®® was, as has been 
shown, to prevent the stifling and the substantial restriction of com- 
petition in interstate and foreign commerce, and to keep the rates of 
transportation and the prices of articles in such commerce open to 
free competition, and any contract or combination of two or more 
parties, whereby the control of rates and prices is taken from sepa- 
rate competitors in trade, and is vested in a person or association of 
persons restricts competition and interferes unduly with commerce. 

These then were the events which led to the passage of the Sher- 
man Act, which aimed at the suppression of an evil which could be 
reached only by federal legislation. Whether it has been success- 
ful in curbing and surpressing the evil it was designed to reach will 
be considered later. The scope of its provisions, the limits of the 
field of its application, and the judicial interpretation of this act will 


be considered in the next section. 
(To be continued) 


HerBert HuGH NAvjJoKs, 
Madison, Wisconsin. 





*Bills and Debates on Trusts $1; 21 Cong. Rec. 2455. 
%Act of July 2, 1890, 26 Sial. at L. 209, Comp. Stat. 1913, sec 8820. 
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THE OBJECT CLAUSE IN CORPORATE ARTICLES 


A ParTICULAR CONSIDERATION OF THE OBJECT CLAUSE IN THE 
CHAPTER OF THE UNITED STATES STEEL CORPORATION 


This paper is an attempt to analyze the object clause of the United 
States Steel Corporation, to determine its meaning, scope and limi- 
tations in the light of the established rules for the construction of 
corporate charters, and to weigh and evaluate the criticisms which 
have in recent times been levelled against the elaborately prolix man- 
ner in which such object clauses are generally drawn. 

The object clause is undoubtedly the most important part of any 
corporate charter, for this clause, together with the general act under 
which it is drawn, is the true measure of the powers of the corpora- 
tion. It not only affirmatively states the powers of the corporation, 
but, in the words of Lord Cairns, it also states “that which is nega- 
tive. It states affirmatively the ambit and extent of vitality and 
power which by law are given to the corporation, and it states, if it is 
iecessary so to state, negatively, that nothing shall be done beyond 
that ambit, and that no attempt shall be made to use the corporate 
life for any other purpose than that which is so specified.’ 

In order to avoid confusion, it will be necessary to define, at least 
tentatively, the terms “corporate purpose” and “corporate power.” 

These two terms are frequently used interchangeably, or their 
meanings blended, by courts, textwriters, and lawyers, so that a 
confusion of ideas results. 

By the term “corporate purposes” or “objects” is meant strictly 
the terms of the private contract entered into between the stock- 
holders or incorporators defining the ends of the business upon 
which they are embarking. Corporate “purposes” or “objects” in 
this sense, do not differ from the purposes or objects set forth in 
articles of copartnership. The stockholders between themselves thus 
define and fix clearly in their articles of incorporation the boundaries 
of the field in which they are investing their capital. 

The term “corporate power” has fundamentally, a distinct and 
different meaning. It implies the relationship between the incor- 
porators and the state. All corporate power exists by virtue of govern- 





1A paper presented in a seminar on Business Associations, University of Wis- 
consin. The object clause of the United States Steel Corporation was selected as 
typical of the object clauses of modern industrial corporations. 
2Ashbury Railway Carriage and Iron Co. vy. Riche L. R., 7 H. L. 670. 
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mental authority alone. The legislature by statute defines what 
powers corporations shall have, and usually, what powers they shall 
not have. Legislatures are constantly changing the powers of cor- 
porations, either enlarging them, or limiting them. In this funda- 
mental sense, all the express and implied powers of a corporation, 
of every kind flow from the legislature, or the common law, and it 
derives no powers in this sense, from anything the incorporators 
have said in their object clause. 

However, practically all legislatures have provided that corpor- 
ations shall have all the powers requisite to conduct the business or 
accomplish the purposes prescribed by their articles of incorporation.’ 

The term “corporate power” has therefore come to mean the sum 
of the rights granted by the law, to all corporations, taken in con- 
nection with, and interpreted by, the purposes of the particular cor- 
poration in question. Thus it was said by Justice Taylor,* “It is 
not necessary that the articles of association shall designate with par- 
ticularity all the powers which it may exercise when duly incorpor- 
ated. It is sufficient if they designate in general terms the purposes 
for which the corporation is organized; and when organized, such 
corporation may exercise all the powers which are conferred upon 
such corporations by statute, and probably all such powers as are 
usually exercised by similar corporations, and which are necessary 
to accomplish the purposes of such corporation, not in conflict with 
the laws of the state.” 

However, since many of the powers incidental to corporate life are 
vague, or implied, incorporators, in order to render certain the 
powers of their corporation, will state such implied powers as express 
purposes of the corporation in their object clause. Thus while it is 
usually implied in law that a trading corporation shall have power to 
borrow money, to make this right certain and beyond question, it is 
usually stated as one of the purposes of a corporation. We will see 
this practice in the charter we are about to examine. 

It is a general rule of construction that the object clauses of the 
charter shall be reasonably construed, and that whatever may, under 
such reasonable construction, be considered incidental to the purposes 
expressly stated, shall be considered as not prohibited, but as much 
granted as that which is expressed. 





8Wis. St. (1927) 182.01. 
*Wendell v. The State, 62 Wis. 300 (1885). 
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Section six of the New Jersey Act, under which the United 
States Steel Corporation was organized, provides that “Three or 
more persons may become a corporation for any lawful purpose or 
purposes whatsoever” (with certain stated exceptions). The first 
question which arises upon the study of the multiplicity of objects 
and powers in the charter of the United States Steel Corporation is: 
Does any one single object underlie all the rest? In other words, 
is there a primary object to which all the others are ancillary? Or 
are all these objects concurrent, independent, or substitutional ? 

The question is a fundamental one, and must be the starting point 
for the interpretation of a corporate charter. Where the enabling 
act provides for the formation of corporations for any lawful “pur- 
pose, business” or the like, in the singular number, doubt seems to 
exist whether there must not be one main object to which all the 
rest are subsidiary.* But where the statute authorizes incorporation 
for any lawful purpose or purposes, there may, according to Machen, 
be a number of independent, diverse, non-related, primary objects. 
In 1908, when Machen wrote his treatise on Corporations, this was 
the clear rule in England, and the fifth edition of Palmer’s Com- 
pany Law’ states the English rule as follows: 

There is no rule, for instance, that the principal or leading object 
must be stated, and that all the other objects must be conductive or 
auxiliary thereto. On the contrary it is permissable to have any number 
of objects alternative, concurrent, independent, or substitutional, provided 
they are legal and are specified with precision. Thus, the objects clause 
may commence by declaring that the company was formed to carry on the 
business of a brewery company, and there is not the slightest objection in 
point of law to stating that another object is to carry on the business of 
a mining company. 


This does not state the English rule today. While it is still possible 
to have a number of primary objects in England, it must appear 
very distinctly that they were intended to be independent primary 
objects. A new line of authorities have laid down the rule that 
“where the objects of a company are expressed in a series of para- 
graphs, the true rule of construction is to seek for the paragraph 
(commonly the first) which appears to embody the main or dominent 
object of the company, and all the other paragraphs, however gen- 


‘Compiled Statutes of New Jersey, Vol. Il, Sec. 6, p. 1601. 
*State v. Taylor, 55 Ch. St. 61. 

Machen on Corporations, Vol. I, Sec. 50 
™Palmer’s Company Law, 5th ed., p. 17. 
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erally expressed, are to be treated as merely ancillary to this main 
object, and as limited and controlled thereby.”* This line of au- 
thorities culminated in the case of Evans v. Brunner Mound & Co.® 
This is the modern rule in England. It has a prima facie application, 
but may be excluded when a contrary intention appears in the object 
clauses under question.’° 

However, this rule of construction does not exist in America, in 
the form in which it has been developed in England. In many 
American states, as above indicated, a corporation can have only one 
primary purpose. ‘This is the rule in Ohio, for example.‘ Where 
the statute permits incorporation for “purpose or purposes” as in 
New Jersey, the corporation may have more than one primary 
purpose. 

In Wisconsin the statute provides for the formation of corpora- 
tions .. . “to conduct, pursue, promote or maintain any one or more 
of the following named purposes.”” . . 

But in America, as in England, we hans the general rule for the 
construction of corporate charters which declares that the whole 
instrument must be read and considered. If, upon a reading of the 
whole document, it appears that the incorporators intended to have 
one dominent object, then such effect will be given to the object 
clauses. The meaning of each provision in the object clause will 
be determined by a reasonable interpretation of the meaning of the 
whole clause. This, as will be seen later, is the rule in New Jersey. 
3ut this rule of construction must not be confused with the English 
rule above delineated. 

It must be observed that Sec. 8 of the General Act of New Jersey" 
provides that “The certificate of incorporation may also contain any 
provision which the incorporators may choose to insert, for the regu- 
lation of the business and the conduct of the affairs of the corpora- 
tion, and for any provision creating, defining, limiting and regulating 
the powers of the corporation . . . provided, such provision is not 


inconsistant with this Act.’ 





8Palmer’s Company Law, 12th ed., 1924, p. 71. 

°L. R. (1921) I Ch. 364. 

In re Haven Gold Mining Co., L. R. 20 Chan. Div. 151 (1882). 
In re German Date Coffee Co., L. R. 20 Ch. Div. 169 (1882). 
uState v. Taylor, 55 Ch. St. 61. 

@Wis. St. (1927) 180.01. 

Compiled Statutes of New Jersey, Vol. II, Sec. 8, p. 1604. 

4Compare Wis. St. 180.02, Sec. 7. 
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This section of the New Jersey statute was one of the chief rea- 
sons why the United States Steel Company incorporated in New 
Jersey, for it enabled the incorporators, by merely stating a power as 
an object in their charter, to secure such power. Contrast this with 
the Wisconsin statute,’ which provides—‘Every such corporation 
... Shall have the powers of a corporation conferred by these statutes 
necessary or proper to conduct the business or accomplish the pur- 
poses prescribed by its articles, but no other or greater.” 

The United States Steel Corporation, then, has power to do what- 
ever is reasonably necessary to attain the objects or purposes it has 
enumerated in its charter, and also whatever may fairly be considered 
as tributary or implied from those stated objects. It also may exer- 
cise any powers which are granted to corporations generally by force 
of the General Act of New Jersey. 

The object clause of the United States Steel Corporation consists 
of eleven unit paragraphs. The objects divide themselves into two 
broad groups; (1) those which enable the corporation to engage in 
certain business activities, and (2) those which enable it to control 
and promote other corporations. 


It begins: 


The objects for which the corporation is formed are: 

I. To manufacture iron, steel, manganese, coke, copper, lumber, and 
other materials, and all or any articles consisting or partly consisting, of 
iron, steel, copper, wood or other materials, and all or any products thereof. 


The words “and other materials” used twice in this paragraph, must 
be construed by applying the noscitur a sociis rule. They must be 
taken to refer to materials like copper, steel, wood, etc. For example, 
the operation of a cotton mill under this clause would obviously be 
ultra vires. In the great case of Ashbury Railway Carriage, Etc., Co. 
v. Riche,’* the words “general contractors” were, by applying the same 
rule, restricted in their scope to the preceding words in the same 
clause exclusively. 


Paragraph II enables the corporation : 


To acquire, own, lease, occupy, use or develop any lands containing 
coal or iron, manganese, stone, or other ores, or oil, and any woodlands or 
other lands for any purpose of the company. 





Wis. Stat. 1925. 180.11. 
Supra, Note 2 
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This is the express statement of a power as an object which would 
otherwise be implied, and which is incidental to ordinary corporate 
existence.’ See 14a C. J. Sec. 2085 and 2363 et seq. It illustrates, 
however, as many of the subsequent clauses do, the modern practice 
of expressly stating implied powers with a repleteness of detail and 
width of scope which otherwise might not be implied. The desire is 
to leave as little as possible to the uncertain implication of law. So 
in this paragraph the power to hold oil lands is expressly provided for. 
This power might not have been readily implied.** 

One danger lurks in this elaborate express statement of powers 
which would otherwise be implied ;—it leads to the inferential ex- 
clusion of all other similar powers which might otherwise have been 
implied. This rule of construction is expressed in the maxim “ex- 
pressio unius exclusio alterius.” 

Paragraph III authorizes the corporation: 


To mine or otherwise to extract or remove coal, ores, stone and other 
minerals and timber from any lands owned, acquired, leased, or occupied 
by the company, or from any other lands. 


All acts reasonably necessary to accomplish these objects are of 
course granted by implication. What acts are reasonably necessary 
has been determined to be “usual and appropriate” acts and means. 
It has been held that the word “necessary” does not imply absolute 
physical necessity, but that “it imports no more than that one thing 
is convenient or useful or essential to another,” and that a corporation 
may, in the execution of its objects or purposes, “resort to any means 
that would be necessary and proper for an individual in executing 
the same, unless it is prohibited by the terms of its charter, or by some 
public law, from so doing.’’?® 

Paragraph IV. enables it: 


To buy and sell, or otherwise to deal or to traffic in iron, steel mang- 
anese, copper, stone, ores, coal, coke, wood, lumber, and other materials, 
and any of the products thereof, and any articles consisting, or partly con- 
sisting thereof. 


This object, if it is concurrent with, and independent of the others, 
as above suggested, gives the Steel Corporation many new implied 





44a. C. J. Sec. 2085, 2363. 
Machen on Corporations, v. I, sec. 51. 
Union Bank v. Jacobs, 6 Hump. (Tenn.) 515. 
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powers as a trading corporation, which it might not possess as a manu- 
facturing corporation. It might, impliedly, engage in the wholesale 
furniture business, or establish paper or artificial silk mills, and simi- 
lar enterprises which, while within the implied powers of Paragraph 
[V states a primary object, are not within the implied powers if this 
paragraph states objects which are ancillary, and not concurrent, 
with the main, primary object, if such exists. 
Paragraph V enables the corporation: 

To construct bridges, buildings, machinery, ships, boats, engines, cars 
and other equipment, railroads, docks, slips, elevators, water works, gas 
works and electric works, viaducts, acqueducts, canals and other water- 
ways, and any other means of transportation, and to sell the same, or 
otherwise dispose thereof, or to maintain and operate the same, except that 
the company shall not maintain or operate any railroad or canal in the 


state of New Jersey. 


The scope of this paragraph is so vast that it would be almost 
meaningless unless it is understood and construed in connection with 
the other paragraphs, especially Paragraph I. The construction of 
waterways, railroads, canals, and buildings are intra vires only so far 
as they promote the general objects of the corporation. They are 
not ends in themselves. “The general object of the corporation is to 
be gathered not from any one of the specifications, but from the whole 
of the paragraph” which states the objects.*° This is the rule not only 
in New Jersey, but it is a very general rule for the interpretation of 
corporate charters. “The whole document must be read and con- 
sidered; the expressed intention is to have effect’ to arrive at the 
meaning of one of the paragraphs.*! A study of the object clauses 
of the United States Steel Corporation makes it evident that the 
primary object of the corporation, the substratum, was the manufac- 
ture of steel and iron and all products thereof. This conclusion is 
reached, not by the application of the English rule of construction, 
which seeks affirmatively to erect a primary purpose, and to make 
all other purposes subsidiary to the main one, but by a natural, rea- 
sonable interpretation of the meaning of the whole object clause. 
When it is difficult to determine whether a primary purpose exists, 
from the object clause itself, inferences may be drawn from the name. 
However, the name is conclusive, and where the objects expressed 





Ellerman vy. Chicago Junction Rys. etc. Co., 49 N. J. Eq. 217, 239; 23 Atl. 287. 


2Palmer’s Company Law, 12 ed., 70. 
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in the charter clearly show that it is not the kind of corporation the 
name indicates it to be, the courts will hold the corporation to have 
the powers specified, rather than those suggested by the title. In the 
instant case the name, “United States Steel Corporation” fortifies the 
construction that the primary purpose of the corporation is the manu- 
facture of iron and steel. Furthermore, since its incorporation the 
United States Steel Corporation has exercised the powers granted 
under this fifth paragraph, by building railroads to haul ore, by operat- 
ing a line of steam barges on the Great Lakes for ore transportation, 
and by maintaining docks, harbors, and slips. But it has done all 
these things in furtherance of its main purpose, the manufacture of 
iron and steel. 

Paragraphs VI provides for the acquisition, use, and development 
of trade marks and patents. This is an amplification of the general 
implied right to hold any personal property which may reasonably be 
necessary to carry out the objects of its creation. This paragraph, 





more clearly than some others, illustrates the practice of stating 
powers as objects. 


Paragraph VII enables the corporation: 


To engage in any other manufacturing, mining, construction or trans- 


portation business of any kind or character whatsoever, and to that end to 
acquire, hold, own and dispose of any and all property, assets, stocks, bonds 
and rights of any and every kind. 

Standing by itself, this paragraph would lack the particularity 
necessary to uphold it in law. It is too general, vague and indefinite 
to have any effect given to it. Ellerman v. Chicago Junction Rail- 
ways, Etc. Co.,2* a case decided in New Jersey about ten years before 
the charter of the United States Steel Corporation was drafted, 
would seem to require this construction. In that case it was held that 
the clause: “To do any acts and things tending to increase the 
value of the shares”... was... “to indefinite to be considered as 
the proper statement of an object of the corporation.” 

In England it has been held that a company could not be formed 
with objects so general as “working mines of any kind in any part of 
the world.’’** 





“Supra, Note 20. 
8Coolgardie Consolidated Gold Mines Ltd., 76 L. T. N. S. 269, 271. For other 
cases where objects have been held too indefinite, see Machen on Corporations, 
Vol. I, Sec. 104 and notes. 
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Paragraph VII is in legal form and efficacious only if confined in 
its application to the more particular objects stated in the earlier 
paragraphs. Such sweeping words as “to engage in any other manu- 
facturing, mining, construction or transportation business of any 
kind or character, whatsoever” add little or nothing, it would seem, 
to the powers which the court would, without such words, imply 
from the previous paragraphs. They were probably inserted to avoid 
the inferential exclusion of other objects similar to those specifically 
enumerated in paragraph 1, 2, 3, 4, and 5. The minute particularity 
with which the objects are there stated would undoubtedly invoke 
the “expressio unius exclusio alterius” rule referred to above. The 
same rule was in the minds of the draughtsmen when at the beginning 
of paragraph XI, they wrote: “Without in any particular limiting 
any of the objects and powers of the corporation, it is hereby ex- 
pressly declared and provided . . .” Such words are effective to 
avoid the operation of the rule.** 

As has been seen, the first seven paragraphs are devoted to the 
delineation of the business objects of the corporation. The remain- 
ing four paragraphs are devoted to the “trust’’ powers, which enable 
the Steel Corporation to manage and control other corporations. 
These are the more important functions of the United States Steel 
Corporation, because it has always acted, not as an operating com- 
pany, but as a holding and managing company. 

Paragraph VIII enables it: 


To acquire by purchase, subscription or otherwise, and to hold or to 
dispose of, stocks, bonds or any other obligations of any corporation 
formed for or then or therefore engaged in or pursuing, any one or more 
of the kinds of business, purposes, objects, or operations above indicated, 
or owning or holding any property of any kind herein mentioned; or of 
any corporation owning or holding the stocks or the obligations of any 
such corporation. 


The power to purchase, hold, transfer, assign, or mortgage shares 
in other corporations, and to exercise voting powers on such stock 
while owner thereof, is granted by Section 51 of the New Jersey 
corporation act.?> But this right to hold stock in other corporations 
exists as a primary right only when the purpose to exercise it as such 





*Machen on Corporations, Vol I, sec. 66. 
*Compiled Statutes of New Jersey, Vol. Il, Sec. 51, p. 1633. 
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is expressly stated in the object clause.2* This is the general rule. 
Ordinarily, one corporation has no implied power to acquire stock 
in another, because it involves investment in an enterprise over which 
the corporate officers have no control.?”_ A distinction has been re- 
served between the power to purchase shares in an existing corpora- 
tion, and subscription to shares in one about to be organized.** This 
explains the enumeration “by purchase, subscription or otherwise” 
in paragraph VIII. 
Paragraph IX enables the corporation: 


To hold for investment, or otherwise to use, sell or dispose of, any 
stock, bonds or other obligations of any such other corporation; to aid in 
any manner any corporation whose stock, bonds or other obligations are 
held or are in any manner guaranteed by the company, and to do any other 
acts or things for the preservation, protection, improvement or enhancement 
of the value of any such stock, bonds or other obligations, or to do any 
acts or things designed for any such purpose; and while owner of any 
such stock, bonds, or other obligations, to exercise all the rights, powers 
and privileges of ownership thereof, and to exercise any and all voting 
power thereon. 


The first phrase, “To hold for investment, or otherwise to use, sell 
or dispose of, any stock .. .” is full of significance. It empowers the 
United States Steel Corporation to purchase and hold stock for 
purposes of control. Without this express statement in the object 
clause such a power would not exist, as it is not to be implied, it 
being generally thought “against public policy to have or permit one 
corporation to control another and perhaps competing corporation 
in the management of its affairs, as may be done if it is permitted 
te purchase and vote upon the stock.”?® 

This power to control other corporations lends itself readily to 
the creation of monopolies and to restraint of trade. Such misuse 
of the power is of course illegal. 

The power to promote other corporations is not readily implied, 
and when its exercise is deemed desirable, it is usually stated ex- 





*State v. Atlantic City & Shore Ry. Co., 72 Atl. 111. 
Louisville Trust Co. v. Louisville etc. Ry. Co., 75 Fed. 433; 22 C. C A. 378; 
14a C. J. Sec. 2129. ; 
Smith v. Newark etc. Ry. Co., 8 Oh. Cir. Ct. 583; 4 Oh. Cir. Dec. 356. 
*®Milbank v. New York etc. Ry. Co., 64 How. Pr. (N.Y.) 20.28. 
De La Vergne Co. vy German Savings Inst., 175 U. S. 40; 
20 Sup. Ct. 20 (1899); 
Quinby v. Consumers Gas Trust Co., 140 Fed. 362 (1905). 
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pressly as one of the objects. The same may be said of the power 
to guarantee the obligations of subsidiary companies, or of custom- 
ers of the corporation. Sir E. B. Palmer recommends the express 
mention of this power to lend, aid and guarantee the obligations of 
others as one of the objects. “These loan and guarantee transactions 
are constantly called for in business, and yet the power is not one 
easily implied,*° The power to lend money is akin to the power to 
lend credit by guarantee, and cannot generally be implied. It has 
been held, however, that a brewing company has the implied power 
to lend money to a saloon keeper to erect a saloon wherein beers 
should be sold.** It has been held that a corporation might lend its 
surplus funds temporarily.** In Winterfield v. Cream City Brewing 
Company,** it was held not ultra vires for a brewing company to 
guarantee the rent of a saloon in which its beer was to be sold, for 
this was in furtherance of the objects for which the corporation was 
created. 
’aragraph X sums up all the preceding objects as follows: 

The business or purpose of the company is from time to time to do any 
one or more of the acts and things herein set forth, and it may conduct 
its business in other states and in the Territories and in foreign countries, 
and may have one office or more than one office, and keep the books of the 
company outside of the state of New Jersey, except as otherwise may be 
provided by law; and may hold, purchase, mortgage and convey real and 
personal property either in or out of the State of New Jersey. 


The first phrase specifically says: “The business or purpose of 
the company is from time to time to do any one or more of the acts 
and things herein set forth.” This may indicate an intention on the 
part of the incorporators to give each expressed object independence 
from the rest; to put them all on an equal basis, so that, in determin- 
ing whether any particular act or acts be ultra vires each stated object 
may be looked at separately, dissociated from the rest, and if the 
acts in question can possibly be brought within the implications of 
such object, it may be held intra vires. 

The next phrase is: “and it may conduct its business in other 
States and in the Territories and in foreign countries, and may have 





*Palmer’s Company Law (12 ed.) 65. 

"Kraft v. West Side Brewing Co., 219 Ill. 205; 76 N. E. 372 
Machen on Corporations, Vol. I, Sec. 92 : 
Madison etc. Co. v. Watertown etc. Co., 5 Wis. 173. 

396 Wis. 239; 71 N. W. 101. 
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one office or more than one office, and keep the books of the com- 
pany outside of the State of New Jersey, except as otherwise may be 
provided by law; and may hold, purchase, mortgage and convey real 
and personal property either in or out of the State of New Jersey.” 

It was necessary to insert this as an object because the New 
Jersey act** provides that “Any corporation of this state, heretofore 
or hereafter organized under the laws of this state, may conduct 
business, have one or more offices, and hold, purchase, mortgage 
and convey real and personal property outside of this state in any of 
the several states, Territories, possessions, and dependencies of the 
United States, the District of Columbia, and in foreign countries; 
provided, such powers are included within the objects set forth in 
its certificate of incorporation or charter.” 

The power of a New Jersey corporation to do business outside 
the state is based upon this provision, subject to the conditions im- 
posed by the state where the business is carried on.*° 

A corporation exists by force of the law which created it, and 
where that law ceases to operate, and is not obligatory, the corpora- 
tion can have no existence. It may act there by agents, if the local 
law of that sovereignty permits.*° 

The phrase “and keep the books of the company outside of the 
State of New Jersey, except as otherwise may be provided by law” 
owes its presence in the object clause to Sec. 44 of the New Jersey 
act, which provides that the directors may keep the books of the 
company, (except the stock and transfer books) outside of New 
Jersey “if the by-laws or certificates of incorporation so provide.” 

It will thus be seen that the inclusion of many of these powers 
helps to swell the size of the object clause, and to clutter it up with 
seemingly irrelevant matter, yet such inclusion is made necessary 
by law. This is an answer, in part, to some of the criticisms which 
have been directed against the prolixity of modern object clauses. 

The final Paragraph XI provides: 


Without in any particular limiting any of the objects and powers of 
the corporation, it is hereby expressly declared and provided that the 
corporation shall have power to issue bonds and other obligations, in pay- 
ment for property purchased or acquired by it, or for any other object in 





*Compiled Statutes of New Jersey, Vol. II, Sec. 7, p. 1602. 
*Baltimore & Ohio R. R. Co. v. Koontz, 104 U. S. 5. 

Bank of Augusta v. Earle, 13 Peters. 519, 588. 

*Heller v. Parrish, 14 N. J. Eq. 380, 383; see 14a C. J. sec. 2154. 
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or about its business; to mortgage or pledge any stock, bonds or other 
obligations, or any property which may be acquired by it, to secure any 
bonds or other obligations by it issued or incurred; to guarantee any divi- 
dends or bonds or contracts or other obligations; to make and perform 
contracts of any kind and description; and in carrying on its business, or 
for the purpose of attaining or furthering any of its objects, to do any 
and all other acts and things, and to exercise any and all other powers 
which a copartnership or natural person could do and exercise, and which 
now or hereafter may be authorized by law. 


The first phrase here has already been adverted to, as an effort to 
exclude the “expressio unius exclusio alterius” rule. The power to 
issue bonds and other obligations in payment for property purchased 
is an implied power, and exists without special mention, so, in order 
to save the following clauses from receiving a narrow construction, 
the incorporators carefully prefixed them with the words “Without 
in any particular limiting any of the objects and powers of the cor- 
poration, it is hereby expressly declared . . .” 

The power to mortgage or pledge personal and real property 
usually follows from the power to borrow. The same is true of the 
power to issue negotiable securities, and to execute and accept drafts 
and bills of exchange, and other classes of commercial instruments. 
These are all implied powers; implied because they are merely means 
of accomplishing the ultimate purposes of the corporation. Hence, 
these powers can be legitimately exercised only when they are used 
in furthering those ultimate purposes. The phrase “to make and 
perform contracts of any kind and description” must be construed 
as being limited by the preceding paragraphs. This is the noscitur a 
sociis rule, and its application has already been examined. The con- 
cluding words of the object clause are: “and in carrying on its busi- 
ness, or for the purpose of attaining or furthering any of its objects,” 
the corporation shall be able “to do any and all other acts and things, 
and to exercise any and all other powers which a copartnership or 
natural person could do and exercise, and which now or hereafter 
may be authorized by law.” 

Object clauses commonly have such general concluding words. In 
Evans v. Brunner, Mond & Co.,** the words used were; “To do all 
such other things as are incidental or conducive to the attainment of 
the above objects or any of them.” Palmer questions whether any 





"Supra, Note 9. 
*Palmer’s Company Law (12th ed.) 73. 
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such concluding words enlarge the company’s powers, or “add any- 
thing to what the law already implies as incidental to the specifically 
enumerated objects. .. . The operation of such general words should, 
it seems, be considered as limited to such things as are naturally con- 
ducive to the subjects specified.”** Palmer’s Company Law, 12th ed. 
p. 73. 

Much criticism has been directed against the modern method of 
drafting object clauses, and of stating in them not only the principal 
object, but also a vast number of powers, which are usually implied, 
as we find was done in the object clause of the United States Steel 
Corporation. 

Lord Wrenbury, in a recent case before the House of Lords*® 
voiced this criticism in the following language: 

“There has grown up a pernicious practice of registering memo- 
randa of association, which, under the clause relating to objects, con- 
tain paragraph after paragraph, not specifying or delineating the 
proposed trade or purpose, but confusing power with purpose and 
indicating every class of act which the corporation is to have power 
to do. The practice is not of recent growth... . It has arrived now 
at a point at which the fact is that the function of the memorandum 
is taken to be, not to specify, not to disclose, but to bury beneath a 
mass of words the real object or objects of the company with the 
intent that every conceivable form of activity shall be found included 
somewhere within its terms.” 

Such criticism, it is submitted, while it points out a problem, does 
not seek to explain its cause or to suggest a remedy. Within the 
last half century, most of the manufacturing and commerce of 
England and America has been conducted through the corporate form 
of enterprise. The capitalistic system has made necessary the growth 
of this type of unit. Great corporations such as the United States 
Steel Corporation have been the result of the operation of economic 
laws. To maintain such enterprises, many powers are necessary 
which must definitely be assured to the incorporators, the investors, 
and those who contract with the corporation. The desire to arrogate 
these powers to the corporation, so that it should not be hampered 
in its operations, has led to the modern object clause. 

Most of the American and English authorities on corporation law 
staunchly defend the modern practice, and point out, that as a result 





*Cotman v. Brougham, L. R. 1918, A. C. 514; 32 Harvarp Law Review 279 Note. 
In re Crown Bank, L, R. 44 Ch. D. 634. 
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of it, questions of ultra vires have almost been banished from the 
courts. Sir Francis Palmer, who was perhaps the greatest authority 
on corporation law in England, was a strong advocate of the present 
practice. He pointed out the defects in the old method of drafting 
object clauses, whereby the principal objects were stated very con- 
cisely in the memorandum, and then a multitude of powers were 
given the directors in the articles, because this practice very often re- 
sulted in acts of the directors being held ultra vires of the company. 
He then points out the superiority of the modern practice, whereby 
all the powers which formerly were conferred upon the directors 
are now made objects of the company, thus eliminating to great 
degree the problem of ultra vires.*° 

A. F. Topham, who edited the 12th edition of Palmer’s Com- 
pany Law defends the modern object clause even more vehemently 
than did the author himself. He says :* 


No doubt some persons have argued that what the legislature really 
intended was that the principal object should be specified—not the powers 
by which those objects are proposed to be attained—and proceeding from 
this premise maintain that once a main or primary “object” is specified it 
is improper to set out in the memorandum further objects which merely 
confer “powers.” But there is nothing in the act to give color to this 
contention or to show an intention merely to discriminate between main 
objects and objects conferring powers. Every object stated, whether main 
or auxiliary, in effect endows the company with a power or powers. To 
exclude objects conferring powers is to nullify the act..... 

. . . Besides these critics there are those who complain of what may 
be called the multifariousness of the contents of a memorandum of associ- 
ation. The objects clause, according to their view, ought to specify the 
leading objects, be they one or many, and that is enough! To go on and 
specify as an object any thing which is implied or may possibly be im- 
plied as incidental, on a reasonable construction of the leading object or 
objects, is irregular and improper. . . . There ought to be no overloading, 
overlapping, repetition, or surplusage. But here again the answer is that 
it is a matter for the subscribers’ discretion. They have a statutory 
right to state the objects as they choose. If they deem it desirable to set 
out the objects in greater detail than some experts or pedants consider 
necessary, there is nothing in the act to prevent them, and there is much 
to be said from the commonsense point of view in favor of the practice... . 

... To sum up, experience shows it is better, in stating the objects, to 
be explicit, and thus to preclude as far as practicable the doubts and 
difficulties which inevitably arise on a very concise statement of objects. 





“Palmer’s Company Precedents, Part I, 11th ed. 474. 
“Palmer’s Company Law, 12th ed. 30 (1924). 
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... Nothing is more annoying to those who have to manage a company than 
to find that the powers of the company are fettered or questioned, and its 
business impeded or prejudiced simply because the draftsman of the memo- 
randum of association has framed it without sufficient foresight or judg- 
ment, and has, contrary to the fact, assumed that the ordinary business 
man is familiar with the legal and somewhat conflicting decisions as to 
the powers which may be implied by a concise specification of objects. 


Among the American authorities, Machen favors a broad state- 
ment of objects. “The balance of inconvenience” says he, “lies 
decidedly in having the objects too narrowly circumscribed.’ 

It seems peculiarly fitting to close this essay with the opinion of 
Victor Morawetz, the man who drafted the object clause and charter 
of the United States Steel Corporation, and one of America’s leading 
authorities on corporation law. In a letter to the writer, he says: 


I agree . . . that most certificates of incorporation, so far as their 
legal effect is concerned, are made unnecessarily prolix. Some of the 
reasons why certificates of incorporation are made so elaborate are as 
follows: it is not always easy to draw the line between the purpose of a 
corporation and the powers which it may exercise to attain these purposes. 
Moreover, the word “power” as applied to a corporation in a statute or 
in the common law or in ordinary usage is often used in the sense of 
“purpose.” When we speak of the powers of a corporation, we often 
mean the purposes for which it was formed. 

In organizing a corporation it is usually desired to make its purposes 
very broad, this commonly being expressed by the statement that it is de- 
sired to give it the broadest powers. It is often easier to draft an elaborate 
statement of purpose than a concise statement that is equally compre- 
hensive, and many statements of purpose are pvt into a certificate of in- 
corporation merely to satisfy the wishes of clients or to answer any ques- 
tion which may be raised, although the draftsman may think the question 
a foolish one. The elaborate statements commonly found in certificates 
of incorporation are due to reasons of caution, convenience and policy and 
not to a deep study of the law and a conviction that such elaboration is 
necessary. The same may be said of many other documents drafted by 
lawyers. 

Louis S. BERKOFF. 





“Machen on Corporations, Vol. I, Sec. 47. 
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Writ oF Error ABOLISHED IN FEDERAL Courts.—An Act of Congress, 
approved January 31, 1928, abolishes the writ of error in civil and criminal 
cases in the Federal Courts except for review of judgments of state courts. 
The act provides that the relief heretofore obtained by writ of error shall be 
obtainable by appeal, which shall be taken by serving notice of appeal upon the 
adverse party or his attorney and filing such notice in the office of the clerk 
of the court from which the appeal is taken. The act also provides: “No pe- 
tition of appeal or allowance of an appeal shall be required.” 

The common-law writ of error was so purely a matter of form, especially 
since the act of September 6, 1916, which practically abolished the distinction 
between writs of error and appeals, that thé new procedure will be a welcome 
one. Undoubtedly, however, some lawyers will miss the temporary satisfaction 
of having the President of the United States tell the judge who had ruled 
against them, that he had committed manifest error. While the spirit of the 
change is proper, it is to be regretted that Congress did not pay more atten- 
tion to the form. The present federal statutes contain numerous references to 
procedure on appeals or writs of error, and the extent to which these existing 
statutes have been amended is left entirely to implication. The new act says 
specifically that the petition for appeal and allowance thereof shall not be 
required. According to the usual canons of statutory construction, everything 
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else which has heretofore been required in taking an appeal is still required. 
Section 28 :262 U. S. Code (section 997 U. S. R. S.) requires “an assignment 
of errors, and a prayer for reversal, with a citation to the adverse party.” 
Undoubtedly the assignment of errors is still required. The prayer for re- 
versal always was a pure formality as the only object of an appeal is to obtain 
a reversal, but it would seem wise to continue it until the courts hold that it 
is not needed. The only object of the citation is notice of the appellee, which 
is completely performed by the notice of appeal required by the new act. 
Shall one take a chance and omit the citation? It seems quite clear that there 
is no intention of dispensing with security on appeal. However, section 
28 :869 U. S. Code (U. S. R. S. section 1000) which requires such security, 
provides that it shall be taken by the judge when he signs the citation. It 
would have been a simple matter to have definitely amended the existing stat- 
utes on appellate procedure and it is to be hoped that this will sometime be 
done. 
5... B.S 


NEGLIGENCE OF DrIvER OF AUTOMOBILE As A MATTER or LAw—Duty To 
WatcH CoNSTANTLY THE Roap AHEAD To Avorn Osstructions—Duby v. 
Columbia County, —— Wis. ——, 215 N. W. 819, is the case of a driver of a 
truck who struck a mound of earth in the center of the street. The accident 
occurred in the nighttime; and a recent fall of snow added to the indistinctness 
of the outlines of the mound to the eye. Also, at the time of the accident, 
lights in a factory across the street and in front of the plaintiff were in the 
direct line of his vistion. In the truck there was a passenger, who testified 
that he was watching the road and did not see the bank of earth. The plain- 
tiff, however, admitted that he could have seen the bank had he been looking 
at the center of the road just before the accident. The plaintiff was found 
guilty of contributory neglizence and a nonsuit was granted. 

On appeal the court held that the evidence presented an issue of fact for 
the jury in spite of the plaintiff's testimony, reversed the decision and re- 
manded the case. “It is not negligence as a matter of law for the driver of 
an automobile to fail to keep his eye constantly fixed upon the road in front 
of him, in the absence of any warning that there may be danger ahead.” The 
plaintiff had a right to assume that the road was reasonably safe for travel in 
the absence of any notice or warning, the court said, citing Raymond v. Sauk 
County, 167 Wis. 125, 166 N. W. 29, L. R. A. 1918 F. 425. 

The doctrine of the court as to the duty of a driver to fix his attention 
on the road seems to be without precedent in this state; no case was cited 
to support it. It, however, offers no distinct or startling innovation, as it is 
an outgrowth of the general tort doctrine of ordinary care and is concededly 
based on common sense. In Gower v. Harrisburg, 2 Pa. Dist. & Co. 505, a 
like rule was adopted. In that case the court said it was not an unvarying 
rule of law that the driver must constantly watch the road, nor that he has 
notice of every defect which can be detected by doing so. The rule has also 
been applied in cases in which the duty of a driver to observe other vehicles and 
pedestrians on the road was in issue. Bourland v. Baker, 141 Ark. 280, 216 
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S. W. 707, 20 A. L. R. 525; O’Dowd v. Newnham, 13 Ga. App. 220, 80 S. E. 
36; Richards v. Palace Laundry Co., 55 Utah 409, 186 Pac. 439. This note, 
however, will be confined to the doctrine as limited by the facts in the principal 
case; i. e., to obstructions in the road. 

That a driver, who, if he had used reasonable care could have seen so 
far ahead that the accident would have been avoided, is guilty of contributory 
negligence as a matter of law, is the doctrine in Wentworth v. Waterbury, 90 
Vt. 60, 96 Atl. 334. Likewise, it was held in Kaufman Beef Co. v. United 
Railways Co., 135 Md. 524, 109 Atl. 191, that as the bundle of magazines which 
had been dropped in the street could be seen from a considerable distance and 
the driver had ample opportunity to see and avoid it, he was guilty of con- 
tributory negligence. This doctrine is not inconsistent with the theory of the 
principal case, but it does present a limitation which the court in the principal 
case would concede and accept. The drver, though not bound to maintain a 
constant lookout, must use ordinary care and reasonable precaution. The 
court in Gower v. Harrisburg, supra, held that it was the duty of the driver 
to “keep his eyes open and his wits about him and look where he is driving.” 

In Schawe v. Leyendecker, (Tex. Civ. App.) 269 S. W. 864, an added 
light is thrown on this theory of a driver’s duty of observation. “The driver 
will be excused only for a failure to discover the object when his attention 
has been diverted therefrom under such circumstances that the attention of 
an ordinarily prudent person might be so diverted.” And the fact that he 
has looked a reasonable distance ahead and discovered no obstacle (Wentworth 
v. Waterbury, supra, and Kaufman Beef Co. v. United Railways Co., supra) 
before diverting his attention is certainly one of “such circumstances.” Such 
cases as Albany v. Black, 214 Ala. 359, 108 So. 49, in which the driver was 
held bound to “look ahead with his eyes open and to see what ordinary vision 
would necessarily see,” and Kendall v. Des Moines, 183 Ia. 866, 167 N. W. 
684, where the duty was said to be to make such observations as the circum- 
stances reasonably require, clearly do not conflict with the principal case. To 
look ahead with the eyes open does not imply a duty of incessant concentra- 
tion on the road in front of the vehicle. A driver can look ahead without 
observing the road directly in front of him. He must assure himself that 
the road is clear for a reasonable distance ahead, Wentworth v. Waterbury, 
supra, and Kaufman Beef Co. v. United Railways Co., supra, the distance 
varying with the circumstances, Kendall v. Des Moines, supra. “The driver 
cannot be held to the absolute duty of observing all defects and obstructions 
in the highway,” Kendall v. Des Moines, supra. The driver has the right to 
assume that the road is reasonably safe, Raymond v. Sauk County, supra, cited 
in the principal case. Hence, the right of a driver to assume the safe condi- 
tion of a road and his duty to observe the road are closely related. As his 
liberty to assume the safety of the road increases, so his duty of vigilance 
decreases in regard to defects and obstructions. This is true with hidden 
defects and driving under such conditions as darkness, as in Baldwin v. Norwalk, 
96 Conn. 1, 112 Atl. 660, in which the court held that a driver was not neces- 
sarily negligent in failing to keep a proper lookout, whereby he ran into 
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a pile of frozen mud and snow in the street during the night, and the 
cbstacle was of such color and the lights and shadows were such that it was 
not clearly visible. In Goodwin v. Concord, 79 N. H. 401, 111 Atl. 304, a 
driver was held not to be negligent when his failure to look at the road in 
front of him could not contribute to the accident because the culvert which 
he struck could not be seen if he had looked. Failure to discover danger when 
there is no reason to apprehend any was held not to be contributory negligence 
as a matter of law in Zimmer v. Schmitt, 167 Wis. 430, 167 N. W. 739; 
Spiker v. Ottumwa, 193 Ia. 844, 186 N. W. 465; Corcoran v. New York, 188 
N. Y. 131, 80 N. E. 660; and Jhlen v. Edgerton, 140 Minn,. 322, 168 N. W. 12. 

The cases agree that there is no absolute duty on a driver to observe 
the road in front of him; the duty is a variable one, depending upon the cir- 
cumstances. In the exercise of ordinary care, a constant observation of the 
road is not always a necessary precaution; it is an element of fact determining 


the application of the rule of ordinary care in automobile accident cases. 
WrttraM H. Voss. 


CONSTITUTIONAL LAW—-CorPORATION LICENSE TAX—EXEMPTION OF GROSS 
INCOME FroM FEDERAL SECURITIES IN COMPUTING AMOUNT OF SUCH TAx.— 


The Wisconsin Statutes 1923, Section 76.34 (Statutes 1919, section 1211, sub- 
section 35; Statutes 1917, section 51.32) provide in substance that every com- 
pany, corporation, or association transacting the business of life insurance 
within this state, excepting only such fraternal societies as have lodge organ- 
izations and insure the lives of their own members, and no others, shall pay 
an annual license fee measured by three per cent of the gross income of such 
company, corporation or association except income from real estate taxed and 
from premiums collected on policies of insurance and contracts for annuities. 
The tax is in lieu of all other taxes except those on such real estate owned 
by the company, corporation or association. 

In the case of Northwestern Mutual Life Insurance Co. v. Wisconsin, 48 
Sup. Ct. 55, the plaintiff, a domestic life insurance company sought to recover 
excess taxes paid, under protest, over a period of five years, the contention 
being that the tax was paid out of the income from United States bonds which 
were exempt from taxation. The Wisconsin Supreme Court sustained the tax 
as a tax for granted privileges measured by gross income even though part 
of the income was from federal government bonds. 189 Wis. 103, 207 N. W. 
430. 
On writ of error to the United States Supreme Court, the decision was 
reversed and the tax declared invalid to the extent that it imposes a direct 
charge on interest derived from the United States bonds. 

At the outset we are faced with two general principles of law. (1) A 
state cannot tax or directly burden a federal instrumentality; (2) a state 
may levy a franchise tax upon a domestic corporation: 

(1) The former limitation has become well settled in our law since it 
was first announced by Mr. Chief Justice Marshall in McCulloch v. Maryland, 
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4 Wheat. 316, 4 L. Ed. 579. Following the principal case, the court, in 
Weston vy. City Council of Charleston, 2 Pet. 449, 7 L. Ed. 481, specifically 
included in the limitation, United States bonds and stocks. Mr. Chief Justice 
Marshall in writing the opinion of the court said: “The tax on government 
stock is thought by this court to be a tax on the contract, a tax on the power 
to borrow money on the credit of the United States and consequently to be 
repugnant to the Constitution.” The Bank v. The Mayor, 7 Wall. 16, 19 L. 
Ed. 57; Bank v. Supervisors, 7 Wall. 26, 19 L. Ed. 60; Gether v. Wright, 75 
Fed. 742, 23 C. C. A. 498; Hibernia Society v. San Francisco, 200 U. S. 310, 
26 Sup. Ct., 265, 50 L. Ed. 495, 4 Ann. Cas. 934. 

(2) The power of the state to tax the franchise of a domestic corporation 
is equally well settled. Bank of California v. San Francisco, 142 Cal. 276, 75 
Pac. 832, 64 L. R. A. 918; State v. Jil. Central R. Co., 246 Ill. 188, 92 N. E. 814; 
Knoxville & O. R. Co. v. Harris, 99 Tenn. 684, 43 S. W. 115, 53 L. R. A. 921; 
Maine v.Grand Trunk Ry. Co., 142 U. S. 217, 12 Sup. Ct. 121, 35 L. Ed. 994; 
Postal Telegraph Cable Co. v. Adams, 155 U. S. 688, 15 Sup. Ct. 268, 39 L. Ed. 
311; Plummer v. Coler, 178 U. S. 115, 20 Sup. Ct. 829, 44 L. Ed. 998; Pullman 
Co. v. Adams, 189 U. S. 420, 47 L. Ed. 877; Allen v. Pullman Palace Car Co., 
191 U. S. 171, 24 Sup. Ct. 39, 48 L. Ed. 134. In the case of State Tax on Ry. 
Gross Receipts, 15 Wall. 284, 21 L. Ed. 164, the court said: “It is not to be 
questioned that the states may tax the franchise of companies created by them, 
and that the tax may be proportioned either to the value of a franchise granted, 
or to the extent of its exercise.” 

It is apparent from a review of the cases that these fundamental propositions 
when carried to their logical conclusion will conflict. When this occurs the 
state’s power must give way for it is well settled that the constitution, laws, and 
treaties made pursuant thereof are the supreme and fundamental law of the 
land. McCulloch v. Maryland, supra. In Dobbins v. Commissioners, 16 Pet. 
435 the court, speaking through Mr. Justice Nelson said: “The general gov- 
ernment and the states, although both exist within the same territorial limits, 
are separate and distinct sovereignties, acting separately and independently 
cf each other, within their respective spheres. The former, in its appropriate 
sphere, is supreme.” 

The solution to the problem is found in the determination of one question. 
Is the exercise of the state’s power a direct interference or burden on a 
federal instrumentality? McCulloch v. Maryland, supra; Society for Savings 
v: Coite, 6 Wall, 594, 18 L. Ed. 877; Institution v. Mass., 6 Wall. 611, 18 L. 
Ed. 907; Hamilton Co. v. Mass., 6 Wall. 632, 18 L. Ed. 904. In Home Insur- 
ance Co. v. New York, 134 U. S. 594, 10 Sup. Ct., 593, 33 L. Ed. 1025, the 
court said: “The question in every case is whether the tax is direct or indirect ; 
since we have had frequent occasion to hold that the imposition of a tax may 
indirectly affect the value of property to the amount of the tax without being 
legally objectionable as a direct burden upon such property.” Van Allen v. 
The Assessors, 3 Wall. 573, 18 L. Ed. 299. 


























NOTES—RECENT CASES 445 


Illustrations of the kind of tax which will be sustained as a valid indirect 
burden, can be obtained from the following cases. Generally, in taxing shares 
of the stockholders of a corporation, it is not necessary to deduct the amount 
of capital invested in federal securities. Hagar v. American National Bank, 
159 Fed. 396, 86 C. C. A. 334. In this case, the court said: “The fact that 
the value of the shares included value due to nontaxable United States bonds 
owned by the bank is no objection to an assessment upon such shares without 
excluding such value.” Van Allen vy. The Assessors, supra; Mercantile Bank 
v. New York, 121 U. S. 139, 7 Sup. Ct. 826, 30 L. Ed. 895; Cleveland Trust 
Co. v. Lander, 184 U. S. 111, 22 Sup. Ct. 394, 46 L. Ed. 456. However, where 
it is really a corporate property tax and not a tax upon shares, it is invalid. 
In Home Savings Bank v. Des Moines, 205 U. S. 503, 27 Sup. Ct. 571, 51 
L. Ed. 901, the court stated: “The state cannot by any form of taxation, 
impose any burden upon any part of the national public debt. The constitution 
has conferred upon the government the power to borrow money on the credit 
of the United States, and that power cannot be burdened or impeded, or in 
any way affected, by the action of any state.” Jowa Loan & Trust Co. v. 
Fairweather, supra; Farmers’ & Bankers’ Life Ins. Co. v. Anderson, 117 Kan. 
451, 232 Pac. 592; Packard Motor Car Co. v. City of Detroit, 232 Mich. 245, 
205 N. W. 106; Owensboro National Bank vy. Owensboro, 173 U. S. 664, 19 
Sup. Ct. 537, 43 L. Ed. 850. 

A franchise tax measured by taking a fractional part of the per cent of 
dividends declared measured by the total capital stock, including federal securi- 
ties, was upheld in Home Insurance Co. v. New York, supra. The court in 
that case said: “No constitutional objection lies in the way of a legislative 
body prescribing any mode of measurement to determine the amount it will 
charge for the privilege it bestows.” Society for Savings v. Cotte, supra; Insti- 
tution v. Mass., supra; Hamilton Co. v. Mass., supra. In Home Insurance Co. 
v. New York, supra, Justices Harlan and White dissented strenuously because 
part of the capital stock was invested in federal securities. In Flint v. Stone 
Tracy Co., 220 U. S. 107, 31 Sup. Ct. 342, 55 L. Ed. 389, Ann. Cas. 1912 B. 
1312, a federal excise tax on corporations, measured by the net income was 
sustained without deducting the value of state bonds. Mr. Justice Day, in 
speaking for the court said: “It is well settled by decisions of this court that 
when the sovereign authority has exercised the right to tax a legitimate subject 
of taxation as an exercise of a franchise or privilege, it is no objection that 
the measure of taxation is found in the income produced in part from property 
which of itself, considered, is nontaxable.” Home Ins. Co. v. New York, 
supra; Society for Savings v. Coite, supra; Provident Savings Inst. v. Mass., 
6 Wall. 611, 18 L. Ed. 907. An inheritance tax on Federal securities is sus- 
tained on the same reasoning used to uphold a cerporation franchise tax. 
Plummer vy. Coler, supra. 

However, a view of the future stand to be taken by the United States 
Supreme Court, as has subsequently come into being, might have been obtained 
from the decision in Miller v. City of Milwaukee, 272 U. S. 713, 47 Sup. Ct. 
280, 71 L. Ed. 487, in which case an income tax exempting from taxation divi- 
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dends on which the corporation had paid a tax, was declared invalid as dis- 
criminating against federal securities although the statute was passed four 
years before the great deluge of federal bonds. This case gives an indication 
of an utra-extreme step to protect federal securities from taxation. 

In recent years the supreme court has indicated in its decisions and dicta 
that there is a real difference, in effect, between a tax on gross receipts and 
one on net receipts. In United States Glue Co. v. Town of Oak Creek, 247 
U. S. 321, 38 Sup. Ct. 499, 62 L. Ed. 1135, Ann. Cas. 1918 E. 748, Mr. Justice 
Pitney said: “The difference in effect between a tax measured by gross re- 
ceipts and one measured by net income, recognized by our decisions, is manifest 
and substantial, and it affords a convenient and workable basis of distinction 
between a direct and immediate burden upon the business affected and a 
charge that is only indirect and incidental. A tax upon gross receipts affects 
each transaction in proportion to its magnitude and irrespective of whether it 
is profitable or otherwise. A tax upon the net profits has not the same 
deterrent effect, since it does not arise at all unless a gain is shown over and 
above expenses and losses, and the tax cannot be heavy unless the profits are 
large.” 4 Cooley on Taxation (4th Ed.) Sec. 1785; International Paper Co. 
v. Mass., 246 U. S. 135, 38 Sup. Ct. 292, 62 L. Ed. 624; Alpha Portland 
Cement Co. v .Commonwealth, 268 U. S. 203, 45 Sup. Ct. 477, 69 L. Ed. 916. 
In the more recent case of Peck & Co. v. Lowe, 247 U. S. 165, 38 Sup. Ct. 
432, 62 L. Ed. 1049, the court recognized the same problem and distinction in 
these words: “The difference in effect between a tax measured by gross 
recepits and one measured by net income, recognized by our decisions, is mani- 
fest and substantial and it affords a convenient and workable basis of distinc- 
tion between a direct and immediate burden upon the business affected and 
a charge that is only indirect and incidental. ... A tax upon the net profits 
has not the same deterrent effect (as one on gross receipts) since it does not 
arises at all unless a gain is shown over and above expenses and losses, and the 
tax cannot be heavy unless the profits are large.” 

In the instant case the court has followed the line of reasoning indicated. 
Mr. Justice McReynolds, in delivering the opinion of the court said: “The 
fundamental question often presented in cases similar to these, is whether 
by the true construction of the statute, the assessment must be regarded as 
a tax upon property or one on privileges or franchise of the corporation. .. . 
The distinction between an imposition, the amount of which depends upon 
dividends or net receipts and one measured by gross return is clear. 
Accordingly if the challenged act, whatever called, really imposes a direct 
charge upon interest derived from United States bonds, it is pro tanto void.” 

In all cases of conflicting state and federal powers, it becomes necessary 
for the court to draw the line of demarcation. This line, because of necessity 
is usually practical rather than logical. In the instant case, it is practical and 
perhaps somewhat logical. Using net income as the measure rather than gross 
receipts is another step farther from the identity of the source. 

Had the court in the case of Flint v. Stone Tracy Co., supra, sustained 
the case on the basis of net income rather than on the basis of a franchise 





























NOTES—RECENT CASES 447 


tax, the writer would be most willing to agree with the reasoning of the 
instant case. It was perhaps this abiguity which led the Wisconsin Supreme 
Court to sustain this tax. Of course it must be remembered that the general 
statements of the United States Supreme Court must not be taken literally, 
lest we fall into great difficulty. The court is faced with many problems 
and in its anxiety to reach the correct result has used many general principles 
—many of which are none too accurate. However, having in mind the often 
reiterated statement of the United States Supreme Court that it decides only 
the case before it and that one, on its peculiar facts, one cannot go far astray. 

The court has reached a practical and protecting result in requiring an 
exemption of the income derived from United States bonds in measuring a 
franchise tax on the gross income of a domestic life insurance company. 

BertHotp L. BERKWICH. 

NECESSITY OF NAMING PURCHASER OF LIQUOR ON APPLYING FOR A SEARCH 
WarRANT.—A recent decision by the Michigan Supreme Court, Whalen v. 
State, —— Mich. ——, 214 N. W. 404, held that where one apparently pur- 
chases liquor at the instance of an officer in order to obtain evidence for him, 
the true name of the purchaser need not be revealed in applying for a search 
warrant. In his affidavit for the warrant the officer recited that he had given 
money to Richard Roe, a man who was known to have no liquor in his 
possession, and who then went into the defendant’s home and shortly thereafter 
came out without the money and in possession of liquor. 

A dissenting opinion questioned the validity of the warrant on the ground 
that the apparent purchaser of the liquor was not properly named and was 
really an informer, and as such, the issuing magistrate had the duty of ascer- 
taining who the informer was in order to determine if there was sufficient 
probable cause to issue the warant. 

Apparently in accord with the dissenting view are a number of cases 
which have held search warrants invalid when the informant was not named. 
Schencks v. United States, 2 F. (2d) 185; Hammond v. Commonwealth, 218 
Ky, 791, 292 S. W. 316; Maynard v. Commonwealth, 201 Ky. 593, 257 S. W. 
1024; United States v. Tureaud, 20 Fed. 621; State ex. rel. Merrel v. District 
Court, 72 Mont. 77; 231 Pac. 1107; United States v. Kaplan, 286 Fed. 963; 
Arnold v. Commonwealth, 206 Ky. 347, 267 S. W. 190; United States v. Kelih, 
272 Fed. 484; United States v. Veeder, 252 Fed. 414, 16 C. C. A. 338. 

These cases hold that it is the duty of the magistrate to determine for him- 
self, and not to depend on the reports of others, whether there is sufficient 
probable cause, and this requires that the informant’s name be revealed to the 
magistrate in order that he may satisfy himself of the informant’s dependa- 
bility. 

But most of these cases, notably Maynard v. Commonwealth, United States 
v. Tureaud, Hammand vy. Commonwealth, and State v. District Court, all supra, 
are distinguishable from the principal case, in that in them there were no facts 
presented to the issuing magistrate other than the mere statement that the af- 
fiant “was informed by a certain person,” or “had information from someone un- 
known.” In declaring these warrants invalid the courts were deciding the 











448 WISCONSIN LAW REVIEW 


question of whether a warrant issued on information and belief unsupported by 
other facts is sufficient. That question is not involved in the Whalen case, 
for there the affiant stated certain facts that he had observed and let the 
magistrate decide for himself if there was reason to issue the warrant. Then 
too the man that purchased the liquor was not the informer, the informer was 
the one who swore out the warrant. 

In Wisconsin the question of validity of search warrants has risen with 
some frequency but the decisions are somewhat confused. The exact question 
of the Whalen case has never been before the Wisconsin court, the cases 
there usually turning on the question of information and belief. In State v. 
Baltes, 183 Wis. 545, 198 N. W. 282, the facts were somewhat similar to 
those of the instant case. A statement was made to a magistrate that the 
affant had some information from someone whose name was not given that 
the defendant was making liquor. A search warrant issued on this statement 
was held invalid. 

The following year the case of Davis v. State, 187 Wis, 115, 203 N. W. 
760, stated that a warrant issued on information and belief was void; that it 
would have been good prior to the Baltes case but that that case changed the 
rule. But in Frihart v. State, 189 Wis. 623, 208 N. W. 469, and in Bergeman v. 
State, 189 Wis. 615, 208 N. W. 470, the court held two warrants issued on 
information and belief valid. In both of these cases however there was consid- 
erable evidence in addition to the information and belief that was submitted to 
the magistrate. This evidence is not mentioned in the report of the case and 
causes the holdings to appear stronger than they really are. In Hansen v. 
State, 188 Wis. 266, 205 N. W. 813, the court tried to make the Baltes case 
and the Davis case consistent. The court said that the warrants were held 
invalid in those cases, not because of insufficient evidence, or not because in- 
formation and belief were not enough, but because the testimony that was 
given was improperly sworn to. Finally in Millin v. State, 191 Wis. 188, 210 
N. W. 411, the question seemed to be settled by holding once more that a war- 
rant issued on information and belief is valid. 

Even though information and belief are sufficient in themselves it does 
not necessarily follow that the name of the purchaser need not be revealed. 
The requirement that the magistrate be satisfied of the probable cause still 
remains. Unless the magistrate can know who it is who is providing him 
with the information so that he can determine if the information is dependable, 
he will not be determining for himself the probable cause. 

However, when as in the principal case, the name of the informer is 
known and the magistrate can determine his dependability it would not seem 
essential that the name of the purchaser be required. To require this in all 
cases would be to tremendously handicap enforcement of the law. If the 
magistrate is to be satisfied with information brought to him by another, it 
would seem that if a statement of suspicious facts be presented to him which 
convinces him that there was a probable violation of the law, and _ this 
statement was made by a reliable party, the magistrate ought to be permitted 
to issue the warrant even if he does not know the name of the party whd 
made the actual purchase of the liquor. 
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It is interesting to note that in a prior decision of the Michigan Court a 
search warrant issued on an identical affidavit with the one in the instant case 
was held valid by a unanimous court, the two dissenting justices in the Whalen 
case being with the majority here. People v. Moten, 233 Mich. 169, 206 N. W. 
506. It would appear that in the instant case the court overlooked the prior 
decision. See also People v. Woods, 227 Mich. 610, 199 N. W. 603, to the 
same effect. 

KENNETH E. WortHuinc. 


GARAGE KEEPERS—UNDER STATUTE, LIEN Not Lost By SURRENDERING 
TEMPORARY PossEssion—In In re Carter, 21 F. (2nd) 587, petitioner, a garage 
owner, had repaired and furnished gasoline and supplies for an automobile for 
a considerable period, the account remaining unpaid. On one occasion, while 
the car was in his garage for repairs, he asserted a lien upon it for the account 
due. The owner of the car was, upon his request, given permission to use the 
car for a limited time when it was to be returned. An execution was issued 
against the car owner upon a judgment. The deputy sheriff made a levy, 
whereupon the car owner, saying nothing of the lien, requested permission to 
use the car for an hour, he to return it where it then stood. Instead of 
returning it he drove it to the petitioner’s garage and left it there. The 
referee held that by parting with possession the lien was lost. Upon review 
of that order the court held that under the New York Lien Law, section 184, 
the lien of a garage owner who made repairs on and furnished gasoline and 
supplies for an automobile was not lost by permitting the owner to take the 
car for temporary use under an agreement to return it. 

By this statute, in New York, a garage keeper, as such, is expressly given a 
lien upon an automobile stored or repaired in his garage and he may detain 
such motor vehicle at any time it may lawfully be in his possession until his 
charges are paid. This section changed the common-law rule in respect to 
garage keepers in that the temporary surrender of the garage owner does not 
terminate the bailment or invalidate the lien, Rapp v. Mabbett Motorcar Co., 
201 App. Div. 286, 194 N. Y. Supp. 200. In Johanns v. Ficke, 224 N. Y. 513, 
121 N. E. 358, in construing an identical section, section 183, applicable to 
livery stable keepers, it was said that, “It was within the legislative compre- 
hension that unbroken possession by livery stable keepers was impracticable.” 

Under section 184, if the car owner has repairs made on his car by a 
garage keeper who surrenders it to the owner, who later brings the car to the 
same garage for further repairs, the garage owner can then assert a lien upon 
the car for the amount of his bill. If, however, the owner after the car was 
surrendered to him sells it to a third party and delivers possession of it, that 
person having no notice of the garageman’s bill, and he takes the car to the 
same garage for further repairs, the garage keeper carinot assert a lien against 
it for the amount of his bill against the prior owner. The lawful possession 
referred to in this section must relate to possession derived from the one who 
was owner at the time the charges were incurred and not to a possession 
entirely unconnected with, or even hostile to, such owner’s right,—Rapp v. 
Mabbett, supra. 
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In a case decided after section 184 of the New York Lien Law was passed, 
in construing the possession required under that section for the retention of 
the lien which it provides, Thourot v. Delahaye Import. Co., 69 Misc. 351, 125 
N. Y. Supp. 827, the court said, “Under the common law possession is es- 
sential in order to support a lien upon personal property. . . . Possession is 
also essential in order to support a lien under section 184. . . . While continued 
actual possession may not be necessary as between the immediate parties, we 
think continued actual possession is essential between the lienor and third 
parties situated as were the parties in this action. . . . The object of the statute 
was to give garage owners a lien but it was not intended, as between the lienor 
and third parties, to change the common-law rule as to the necessity of pos- 
session in order to preserve the lien... .” 

Among the cases holding that the lien is not lost, as between the immedi- 
ate parties, by the giving up of the temporary possession of the chattel under 
an agreement are: Gould v. Hill, 43 Ida. 93, 251 Pac. 167; Winton v. Meister, 
133 Md. 318, 105 Atl. 301; Gardner v. Le Fevre, 180 Mich. 219, 146 N. W. 
653. In Winton v. Meister the court held that a repairman who repairs an 
automobile has a common-law lien thereon until his charges for labor and ex- 
penses are paid and that that lien is not lost merely because it was temporarily 
removed from his possession with his consent, on the understanding that it was 
to be returned and kept until repairs were paid, where it subsequently was 
returned and no rights of innocent parties had intervened. In the year that 
case was decided a statute was passed creating a repairman’s lien for repairs 
to an automobile, Maryland Statute 1918, Article 63, section 54. This con- 
cludes, “Surrender or delivery of any motor vehicle subject to the lien afore- 
said shall operate as a waiver or extinguishment of the same against third 
persons without notice thereof, but shall not operate as such waiver or ex- 
tinguishment as against the owner or as against third parties with notice.” 

The sections of the Wisconsin Statutes under which a garage keeper can 
claim a lien, according to the situation in which he is, are: section 289.41, 
the mechanics’ liens section; section 289.43, giving a lien for the storage of 
an automobile to garage keepers; and, section 289.47, the garage keepers’ lien 
section. The last gives him a lien for altering, repairing, or working on any 
detached accessory, fitting or part of an automobile, upon such detached 
accessory, fitting or part. All these sections provide that he may retain pos- 
session until his just and reasonable charges have been paid. Though our lien 
statutes are not like the New York Lien Law, in terms, our courts might reach 
the same result as in the principal case. It was said in Weidenbeck-Dobelin vy. 
Mahoney, 160 Wis. 641, 152 N. W. 479, that the mechanics’ lien law provides 
new and additional remedies to those of the common law and are to be liberally 
construed to accomplish their equitable purpose of aiding materialmen and 
laborers to obtain compensation for material used and services bestowed upon 
the property of another. Again, while the right to mechanics’ liens must be 
found in the mechanics’ liens statutes, such statutes should be liberally con- 
strued with a view to carrying out their intention and remedial purpose. 
Barker and Stewart Lumber Co. vy. Marathon Paper Mills Co., 146 Wis. 12, 
36 L. R. A. (N. S.) 875, 130 N. W. 866; Moritz v. Sands Lumber Co., 158 
Wis. 49, 51 L. R. A. (N. S.) 1040, 146 N. W. 1120. 

Ronoitp DrECHSLER. 
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MONOLOPY AND RESTRAINT OF TRADE UNDER THE 
SHERMAN ACT 
(continued ) 


Part THREE 
THE SHERMAN ACT 
CHapTterR I—Earty Decisions UNDER THE SHERMAN ACT 


The Sherman Anti-Trust Act,’ entitled “An Act to Protect Trade 
and Commerce against Unlawful Restraints and Monopolies,” was 
passed as the titie indicates to protect interstate and foreign com- 
merce against unlawful restraints and monopolies. 

The offenses prohibited by the act are chiefly set forth in sections 
one and two, the boundaries and limitations of which have often been 
fiercely contested in our federal courts. The language of these sec- 
tions is as follows: 

Section One (Restraint of trade) 


Every contract, combination in the form of trust or otherwise, or con- 
spiracy, in restraint of trade or commerce among the several states, or with 
foreign nations, is hereby declared to be illegal. Every person who shall 
make any such contract or engage in any such combination or conspiracy, 
shall be deemed guilty of a misdemeanor, and, on conviction thereof, shall 
be punished by fine not exceeding five thousand dollars, or by imprisonment 
not exceeding one year, or by both such punishments, in the discretion of 
the court. 


Section Two (Monopoly) 


Every person who shall monopolize or attempt to monopolize, or combine 
or conspire with any other person or persons, to monopolize any part of the 
trade or commerce among the several states, or with foreign nations, shall 
be deemed guilty of a misdemeanor, and, on conviction thereof, shall be 
punished by fine not exceeding five thousand dollars, or by imprisonment 
not exceeding one year, or by both said punishments, in the discretion of 


the court. 





“Act of July 2, 1890, 26 Stat. at L. 209, U. S. Comp. Stat. p. 3200. 
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In a case decided after section 184 of the New York Lien Law was passed, 
in construing the possession required under that section for the retention of 
the lien which it provides, Thourot v. Delahaye Import. Co., 69 Misc. 351, 125 
N. Y. Supp. 827, the court said, “Under the common law possession is es- 
sential in order to support a lien upon personal property. . . . Possession is 
also essential in order to support a lien under section 184. . . . While continued 
actual possession may not be necessary as between the immediate parties, we 
think continued actual possession is essential between the lienor and third 
parties situated as were the parties in this action. .. . The object of the statute 
was to give garage owners a lien but it was not intended, as between the lienor 
and third parties, to change the common-law rule as to the necessity of pos- 
session in order to preserve the lien. . . .” 

Among the cases holding that the lien is not lost, as between the immedi- 
ate parties, by the giving up of the temporary possession of the chattel under 
an agreement are: Gould v. Hill, 43 Ida. 93, 251 Pac. 167; Winton v. Meister, 
133 Md. 318, 105 Atl. 301; Gardner v. Le Fevre, 180 Mich. 219, 146 N. W. 
653. In Winton vy. Meister the court held that a repairman who repairs an 
automobile has a common-law lien thereon until his charges for labor and ex- 
penses are paid and that that lien is not lost merely because it was temporarily 
removed from his possession with his consent, on the understanding that it was 
to be returned and kept until repairs were paid, where it subsequently was 
returned and no rights of innocent parties had intervened. In the year that 
case was decided a statute was passed creating a repairman’s lien for repairs 
to an automobile, Maryland Statute 1918, Article 63, section 54. This con- 
cludes, “Surrender or delivery of any motor vehicle subject to the lien afore- 
said shall operate as a waiver or extinguishment of the same against third 
persons without notice thereof, but shall not operate as such waiver or ex- 
tinguishment as against the owner or as against third parties with notice.” 

The sections of the Wisconsin Statutes under which a garage keeper can 
claim a lien, according to the situation in which he is, are: section 289.41, 
the mechanics’ liens section; section 289.43, giving a lien for the storage of 
an automobile to garage keepers; and, section 289.47, the garage keepers’ lien 
section. The last gives him a lien for altering, repairing, or working on any 
detached accessory, fitting or part of an automobile, upon such detached 
accessory, fitting or part. All these sections provide that he may retain pos- 
session until his just and reasonable charges have been paid. Though our lien 
statutes are not like the New York Lien Law, in terms, our courts might reach 
the same result as in the principal case. It was said in Weidenbeck-Dobelin v. 
Mahoney, 160 Wis. 641, 152 N. W. 479, that the mechanics’ lien law provides 
new and additional remedies to those of the common law and are to be liberally 
construed to accomplish their equitable purpose of aiding materialmen and 
laborers to obtain compensation for material used and services bestowed upon 
the property of another. Again, while the right to mechanics’ liens must be 
found in the mechanics’ liens statutes, such statutes should be liberally con- 
strued with a view to carrying out their intention and remedial purpose. 
Barker and Stewart Lumber Co. v. Marathon Paper Mills Co., 146 Wis. 12, 
36 L. R. A. (N. S.) 875, 130 N. W. 866; Moritz v. Sands Lumber Co., 158 
Wis. 49, 51 L. R. A. (N. S.) 1040, 146 N. W. 1120. 

Ronotp DRrECHSLER. 
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